
STATE OF MICHIGAN 
EMPLOYMENT RELATIONS COMMISSION 

LABOR RELATIONS DIVISION 
 

In the Matter of: 

CITY OF DETROIT (DEPARTMENT OF TRANSPORTATION), 
Public Employer-Respondent in MERC Case No. 19-E-0968-CE, 

 
 
-and- 
 
MICHIGAN AFSCME COUNCIL 25, LOCAL 312, 

Labor Organization-Respondent in MERC Case No. 19-E-0969-CU, 
 
 
-and- 
 
JERMAINE SMITH II, 

An Individual Charging Party 
_____________________________________________/ 
 

APPEARANCES: 

Anita B. Ellsworth, City of Detroit Labor Relations, for the Public Employer 

Angenique N. Smiley, for the Labor Organization 

Jermaine Smith, appearing on this own behalf 

DECISION AND ORDER 

Jermaine Smith II, a Detroit Department of Transportation employee, brought unfair labor 
practice charges against his employer and the union that represents him (AFSCME Local 312).  
The charges against the employer alleged three acts of wrongful discipline, the last of which 
occurred in May 2018.  The administrative law judge (Julia C. Stern) recommended dismissal of 
those charges, and Smith has not challenged that recommendation.1  The charge against Local 312 
alleged that the union failed to present certain evidence at an arbitration hearing challenging the 
May 2018 discipline.  That hearing was held on November 7, 2018.  Smith did not file his unfair 
labor practice charge until May 15, 2019.  Because the Public Employment Relations Act imposes 
a six-month statute of limitations, and the charge here was not filed until after the statute had run, 
we dismiss it. 

 

 
1MOAHR Hearing Docket No. 19-011393 



Factual Summary: 

Jermaine Smith II is a Storekeeper for the City of Detroit Department of Transportation 
(DDOT).  He is a member of a bargaining unit represented by AFSCME Council 25, Local 312. 
A collective bargaining agreement between DDOT and the union was in effect at all times material 
to this dispute. 

Between April 2017 and May 2018, DDOT imposed an escalating series of disciplinary 
sanctions on Smith for alleged acts of misconduct.  The first came on April 7, 2017, when the 
employer issued Smith a three-day suspension for “insubordination,” though it later revised the 
asserted reason for the sanction to “low productivity.”  The second came on November 16, 2017, 
when the employer suspended Smith for five days for “insubordination/refusal to follow 
directions.” 

The most serious disciplinary sanction, and the one that is the principal focus here, occurred 
in May 2018.  The story began on March 27 of that year, when Smith’s Inventory Control Manager  
spotted him watching what appeared to be a video of animals on his computer during worktime.  
The employer took quick action.  On April 2, it suspended Smith for 30 days pending discharge.  
The suspension notice gave two reasons: “using city tools for recreational purposes on the job,” 
and “low productivity.”  The union filed a grievance over the April 2 suspension. After a Step 3 
grievance hearing was unsuccessful, the employer discharged Smith on May 20.  

The union pressed the grievance to arbitration.  An arbitrator held a hearing on November 
7.  In a decision issued on November 12, 2018, the arbitrator found that Smith had been watching 
a video or pictures on a City computer for personal enjoyment, a Class II offense under the 
Employer’s disciplinary policy. The arbitrator noted that Smith’s prior three- and five-day 
suspensions were still on Smith’s record, and that therefore Smith was at the discharge level.  But 
he also concluded that Smith had been denied due process with respect to the most recent 
disciplinary action.  Noting that due process is an aspect of just cause, the arbitrator set aside 
Smith’s discharge and reduced it to a long-term suspension. 

On May 15, 2019, Smith filed the unfair labor practice charges that are currently before us.  
As relevant here, he alleged that the union violated its duty of fair representation at his November 
7 arbitration hearing by failing to present evidence concerning his prior two suspensions. 

Discussion and Conclusions of Law: 

Section 16(a) of PERA specifically provides that “[n]o complaint shall issue based upon 
any unfair labor practice occurring more than 6 months prior to the filing of the charge with the 
commission.”  MCL 423.216(a).  That statute of limitations “is jurisdictional and cannot be 
waived.”  Wayne County Sheriff and Police Officers Association of Michigan, 33 MPER 25 (2019). 
The limitations period commences when the charging party “knows or should [know] of the acts 
constituting the unfair labor practice and has good reason to believe that the acts were improper or 
done in an improper manner.”  Id. (citing Huntington Woods v Wines, 122 Mich App 650, 652 
(1983). 



If Local 312 breached its duty of fair representation, it did so no later than the arbitration 
hearing on November 7, 2018, when it failed to present the evidence Smith wanted it to.  Smith 
attended that hearing.  He knew what evidence the union presented and what arguments it made to 
the arbitrator.  The statute of limitations thus began to run on the date of the hearing.  Because 
Smith filed his charge with the commission more than six months later, Judge Stern properly 
concluded that it was not timely.  Because the statute of limitations is jurisdictional, and because 
the untimeliness of Smith’s charge was patent, we do not believe that it was necessary for the ALJ 
to hold a full hearing and issue a recommended decision on the merits of the alleged unfair labor 
practices. 

ORDER 

The unfair labor practice charges are dismissed in their entirety. 
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