
H-2A Temporary Foreign Labor – FY2022 SWA Updates
Michigan Department of Labor and Economic Opportunity 

Workforce Development – Foreign Labor Services



Welcome and Introductions

Michigan State Workforce Agency (SWA) Contacts

Jesus Centeno, Foreign Labor Analyst

Esmeralda Perez, Foreign Labor Analyst

Meet the Foreign Labor Services Team:

Hector Arroyo Jr., Administrative Manager

Gustavo Juarez, Foreign Labor Analyst

Ginger L. Vallejo, Foreign Labor Services 
Manager



H-2A Temporary Foreign Labor Program

Michigan SWA FY2022 Updates

• Provide an overview of the program trends over the
last 5 years and a forecasted outlook

• Provide recommendations to ensure prompt
processing of your H-2A Temporary Foreign Labor
Application

• Provide updates regarding Workforce Development
priorities aligned to the food and agriculture industry

The Objectives for today’s webinar: 



H-2A Temporary Foreign Labor Certification Program

• A Temporary Final Rule established August 20, 2020, allows employers to petition for 
H-2A workers to remain in the U.S. for up to 3 years

• The employment cannot be for a term longer than one year with the same employer
• The worker may remain in the U.S. for up to 60 days after their last day of work with 

the contracting employer in an effort to obtain new employment

Allows agricultural employers who anticipate a shortage of domestic workers to bring 
nonimmigrant foreign workers to the U.S. to perform agricultural labor or services of a 
temporary or seasonal nature. 

The H-2A temporary agricultural visa is a nonimmigrant visa which allows foreign nationals to 
enter the U.S. to perform agricultural labor or services of a temporary or seasonal nature.

Soure: https://flag.dol.gov/.

https://flag.dol.gov/


H-2A Temporary Foreign Labor Certification Program

Role of State Workforce Agency (SWA) in the H-2A FLC Program

• Reviewing H-2A applications for compliance with relevant federal, state and local regulations.
• Collaborating with the Michigan Department of Agriculture and Rural Development for housing inspections

for Agricultural Clearance Orders.
• Posting jobs on the Pure Michigan Talent Connect website (MiTalent.org).
• Training Michigan Works! and State of Michigan staff about their role in the H-2A programs.
• Conducting agricultural prevailing wage and practice surveys throughout Michigan to determine common

employment practices and average wages.
• Recruiting and Referring Migrant and Seasonal Farmworkers to available jobs.
• Completing field checks when U.S. workers are referred to H-2A jobs.

The central requirement of the H-2A Programs is to determine whether there are sufficient 
able, willing, and qualified U.S. workers available to perform the temporary and seasonal 
employment for which an employer desires to import nonimmigrant foreign workers.

Other functions include: 



Historical Trends

Use of the H-2A Temporary Foreign Labor Program over the last 5 years



National Labor Force Projections

Population and Workforce trends impacting Foreign Labor Utilization 
over the next 9 years
An excerpt from the U.S. Bureau of Labor Statistics Employment Projections: 2020-2030 Summary

Population and Labor Force

• The civilian noninstitutional population growth rate is projected to decline slightly, from 0.9% annually in 2010–20 to 0.8%
annually in 2020–30. This nonetheless results in an increase of 20.8 million over the 2020–30 projections decade, to a
level of 281.1 million.

• The labor force is expected to increase by 8.9 million, from 160.7 million in 2020 to 169.6 million in 2030. The labor force
participation rate is projected to decline, from 61.7% in 2020 to 60.4% in 2030.

• By 2030, all baby boomers will be at least 65 years old, contributing to a projected labor force growth rate that is slower
than much of recent history, as well as a continued decline in the labor force participation rate because older people have
lower participation rates compared with younger age groups.



Michigan Labor Force Projections

Population and Workforce trends that impact H-2A Program Utilization
Over the pervious 5 years and the next 8 years

Michigan’s labor force projections show a decline in labor force participation that is significantly impacting all 
industries. The decrease among the 16 to 24-year-old age groups is based on birthrate. 



Historical Trends Continued...

Use of the H-2A Temporary 
Foreign Labor Program in 
2018 

Source: https://www.dol.gov/agencies/eta/foreign-labor/performance



Historical Trends Continued...

Use of the H-2A Temporary 
Foreign Labor Program in 2019

Source: https://www.dol.gov/agencies/eta/foreign-labor/performance



Historical Trends Continued...

Use of the H-2A Temporary 
Foreign Labor Program in 2020

Source: https://www.dol.gov/agencies/eta/foreign-labor/performance



Historical Trends Continued...

Use of the H-2A Temporary 
Foreign Labor Program so far in 
2021

Source: https://www.dol.gov/agencies/eta/foreign-labor/performance



State Monitor Advocate Role

The State Monitor Advocate (SMA):
• Utilizes the state’s Employment Service complaint system to record all H-2A Employment Service
and Employment-Related Law Complaints.

•Refers all complaints involving contracts with workers to U.S. DOL Wage Hour Division for
appropriate handling and resolution.

• Refers complaints alleging that an H-2A employer discouraged an eligible U.S. worker from
applying, failed to hire, discharged, or otherwise discriminated against an eligible U.S. worker, to
the U.S. Department of Justice, Civil Rights Division, Immigrant and Employee Rights section.

• Will initiate procedures for discontinuation of services to employers who submit and refuse to alter
or withdraw job orders containing specifications which are contrary to employment-related laws.



Employment Services

The Michigan Works! Network —
MichiganWorks! Association

Labor and Economic Opportunity - Agricultural & 
Foreign Labor Services (michigan.gov)

Pure Michigan Talent Connect

https://www.michiganworks.org/michigan-works-network
https://www.michigan.gov/leo/0,5863,7-336-94422_95539_99285---,00.html
https://www.mitalent.org/


Agriculture Employment Services

Agricultural Employment Services 
provides employment and training 
services to employers and Migrant 
and Seasonal Farmworkers 
(MSFWs) to facilitate referrals 
between employers seeking workers 
and workers seeking employment. 



The Agricultural Recruitment System

The application and recruitment process for agricultural jobs
Local Job Order (recruiting within a normal commuting distance)  

Intrastate Clearance Order (recruiting within Michigan) 

Interstate Clearance Order (recruiting outside Michigan) 

If enough U.S. workers have not been located for referral to available 
agricultural jobs, it is recommended that employers apply to recruit foreign 
workers under the H-2A Foreign Labor Certification Program.



The Agricultural Recruitment System Continued

Designation of Supply States
When an application (clearance order) reaches 
Interstate stage, USDOL designates the states 
that will serve as “supply” states, as shown in 
the bulleted list here. 
The Interstate Clearance Order is then sent to 
labor supply states for posting the available 
jobs on their state’s labor exchange system, for 
recruitment of able, willing and qualified U.S. 
domestic workers.



Develop a Job Posting at the local level to initiate recruitment of workers
Complete the ETA-790A prior to the filing date.

1. Download a printable version of the ETA-790/790A and additional documents from 
FLAG System. (Addendum, Farm Labor Contractor documents, Bonding, etc)

2. Contact your local Michigan Works! Agency or a LEO-WD Agricultural Employment Liaison (AEL) to 
assist with development of the Job Order (JO) and in completing the ETA-790A.

3. Creating a job posting through the state's Labor Exchange System (MiTalent.org) at the local level 
to initiate recruitment of local workers is recommended.

4. As part of the labor market test, the JO must be posted for a minimum of two weeks to allow job 
seekers sufficient time to apply. For H-2A, the requirement is to attempt recruitment of U.S. job 
seekers through 50% of the employment period. 

5. Posting a local Job Order will result in recruiting within a normal commuting distance following the 
Agricultural Recruitment System.

Labor Market Test

Enter Fed Reg re: Testing the local job market. 



Agricultural Clearance Order

Forms used for posting 
agricultural jobs

ETA-790, ETA-790A and 
general instructions for 
completing the forms.

https://www.dol.gov/sites/dolgov/files/ETA/oflc/pdfs/ETA-790-790A%20General%20Instructions.pdf
https://foreignlaborcert.doleta.gov/pdfs/ETA-790-instructions-addendums.pdf


H-2A Temporary Foreign Labor Certification Program

The Foreign Labor Application Gateway



H-2A Temporary Foreign Labor Certification Program

The application and recruitment process for H-2A jobs

There are 17 Conditions of Employment and Assurances for H-2A Agricultural Clearance 
Orders that the SWA and OFLC must review and ensure are contained within the ETA-790A. 

• Job opportunity
• No strike out, lockout, or work stoppage
• Housing for workers
• Worker's Compensation coverage
• Employer provided tools
• Meals
• Transportation and daily subsistence

• Inbound & outbound
• Daily transportation
• Compliance with transportation standards

• Three/Fourths Guarantee
• Earning records
• Hours and earning statement
• Rates of pay
• Frequency of pay
• Abandonment of Employment or Termination 

for Cause
• Contract impossibility
• Deduction from worker’s pay
• Disclosure of work contract
• Additional assurances for clearance orders



Reviewing the ETA-790/790A

Common Deficiencies found in Job Orders
Minor- local resolution

• Inability to view full content in ETA-790A or 
Addendums.

• Use of GPS Coordinates without more 
information.

• Housing should comply with all local, state,
and federal regulations. 

• SWA contact information for referral and 
hiring section.

The SWA will review the ETA-790 for deficiencies

Major- Requires Official Notice of 
Deficiency.

• Missing CFR Required language
• Position description (duties do not 

match title)
• Pay/Pay week and Inbound/Outbound 

Transportation not clearly explained.

If no deficiencies are found the SWA will approve the job order for Intrastate Recruitment. If a minor deficiency is found, 
the SWA will attempt to informally amend the JO. However, if a major deficiency is found, a Notice of Deficiency will be 
sent to the Agent/Employer to amend the JO. 



Example of a Deficiency

Can you identify why this may be identified as a minor deficiency? 

COVID-19 Related Job Requirements

Clearly detailing the material terms or conditions of the Job Requirements will prevent delays 
in review and approval of job orders. 



Example of a Deficiency

An employer seeking to employ foreign workers under the H-2A program is required to offer, advertise in its 
recruitment, and pay a wage that is at least equal to the AEWR when it is the highest applicable wage rate 
among the wage sources applicable to the employer’s job opportunity. For range occupations, the wage offered 
and paid to H-2A workers and workers in corresponding employment must equal or exceed the monthly AEWR, 
the agreed-upon collective bargaining wage, or the applicable minimum wage imposed by Federal or State law 
or judicial action, or any agreed-upon collective bargaining rate, whichever is highest. See 20 CFR 655.210(g) 
and .211(a). 

• Michigan does not have an agreed-upon collective bargaining rate for most agricultural jobs.
• Michigan’s minimum wage is currently $9.65 per hour. The Federal Minimum Wage is $7.25 per hour.

• Michigan does not have an established Prevailing Wage for agricultural hand harvest work.

• Michigan’s AEWR is currently $14.72, subject to change for FY 2022.

• The AEWR can be found on the U.S. Department of Labor Website.

Rates of Pay

Source: Adverse Effect Wage Rates | U.S. Department of Labor (dol.gov)

Adverse Effect Wage Rate (AEWR)

https://www.dol.gov/agencies/eta/foreign-labor/wages/adverse-effect-wage-rates


The recruitment process for H-2A Job Orders

The application and recruitment process for agricultural jobs

Since a local labor market test was already conducted, the H-2A Job Order starts as an 
Intrastate Clearance Order (recruiting within Michigan) 

Once the USDOL-Office of Foreign Labor Certification (OFLC) issues a Notice of Acceptance, 
the job order transitions to an Interstate Clearance Order (recruiting outside Michigan) 

Once USDOL issues a Notice of Certification, the employer is authorized to recruit Foreign 
Workers, facilitating employment authorization under the H-2A visa. Workers authorized under 
the H-2A visa are only authorized to work with the specific employer recruiting them, unless a 
transfer is authorized by the U.S. Citizenship and Immigration Service.



1. Submit Housing inspection and licensing applications to MDARD early.
2. Make sure all housing contracts for leased housing is signed and executed prior to submitting.
3. Double and triple check ETA documents to ensure the 17 Conditions of Employment and

Assurances are clearly detailed in the content of the job orders, and all information is correct
prior to submitting your application.

4. Make sure company contact information for the referral and hiring is accurate. Failure to
answer calls or emails from applicants can result in a Notice of Deficiency or possible denial.

5. If using an agent, make sure Power of Attorney or Agency Representation documents are
signed and executed.

6. Make sure any additional documents such as land lease, Farm Labor Contractor, crew
leaders, bus driver, and the such are all signed and valid/unexpired prior to submission. Apply
early to ensure timely receipt of valid documents.

7. Be patient with one another and let’s work together to ensure employers’ labor needs are met.

Tips to Ensure Seamless Processing



H-2A Temporary Agricultural Program Contacts

H-2A Temporary Agricultural Program
H-2A Temporary Agricultural Program | U.S. Department of Labor 

(dol.gov)

FLAG System Technical Help Desk Technical questions, troubleshooting, password resets related 
to the Foreign Labor Application Gateway (FLAG) System Online Support Form 

Contact | Flag.dol.gov

H-2A Ombudsman Program Direct, paperless submission of requests for assistance to the H-
2A Ombudsman Program
h2a.ombudsman@dol.gov

https://www.dol.gov/agencies/eta/foreign-labor/programs/h-2a#:%7E:text=The%20H-2A%20temporary%20agricultural%20program%20allows%20agricultural%20employers,or%20services%20of%20a%20temporary%20or%20seasonal%20nature.
https://flag.dol.gov/support/contact
mailto:h2a.ombudsman@dol.gov


SWA Priorities and Program Initiatives

Seeks to build a better Michigan in three ways:

1. Close the skills gap that poses the single greatest threat to the success of our businesses and our state’s prosperity.
Jobs requiring skilled employees today, as well as jobs on the horizon, demand greater education and training than ever
before. Increasingly, the best jobs require more than a high school diploma.

2. Increase Michigander’s access to the education and skills that create opportunities for better jobs and bigger
paychecks.

3. Make Michigan more competitive for inclusive economic growth.

Michigan’s Sixty by 30 Goal 

• Promote the food and agriculture industry as an industry that provides promising high wage jobs for trained and highly
skilled workers.

• Increase visibility of job opportunities for middle and high school students through career exploration.
• Align training to career pathways to promote individual growth and development within the various food and ag sectors.

Reprioritizing the Food and Agriculture Industry 



SWA Priorities and Program Initiatives Continued

Seeks to help Michigan food growers, processers and distributors develop the technology- and data-savvy 
workforce

Training may include:
•Work-Based Learning
•On-the-Job Training (OJT)
•Industry Recognized Training and Apprenticeships
•Career and Technical Education

This initiative will help develop innovative educational programs in agriculture systems and technology, meet 
Michigan food business needs to remain viable with a more reliable supply of skilled workers, and support 
MSFWs who want more work stability and economic opportunity by developing the skills needed to advance. 
The initiative also aligns with Michigan’s Sixty by 30 Goal. 

Michigan Agriculture and Food Systems Workforce Advancement Initiative



Foreign Labor Services Contact Information: 
LEO-FLCOffice@michigan.gov

Jesus Centeno, Foreign Labor Analyst
Cell: 517-449-8184 Email: centenoj@michigan.gov

Gustavo Juarez, Foreign Labor Analyst
Cell: 517-512-5924 Email: juarezg2@michigan.gov
Esmeralda E. Perez, Foreign Labor Analyst Cell: 

517-930-9129 Email: pereze4@michigan.gov
Ginger Lee Vallejo, FL Services Manager 
Cell: 517-388-6034 Email: Vallejog@michigan.gov 

Hector Arroyo Jr., State Administrative Manager
Cell: 313-949-4570 Email: arroyoh@michigan.gov

mailto:centenoj@michigan.gov
mailto:juarezg2@michigan.gov
mailto:pereze4@michigan.gov
mailto:Vallejog@michigan.gov
mailto:arroyoh@michigan.gov
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