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INTRODUCTION

The Federal Coronavirus Aid, Relief, and Economic Security (CARES) Act
expanded the availability of unemployment benefits to workers who might be
ineligible for traditional benefits by creating specialized Pandemic Unemployment
Assistance (PUA) benefits. See CARES Act, Pub. L. 116-136, § 2102. To be eligible
for PUA benefits, claimants must be able and available to perform full-time work as
required by Michigan law. By her own admission, claimant Christine Holifield is
not able and available to perform full-time work due to her disability status. For

this reason, the ALJ properly concluded she was ineligible for PUA benefits.

FACTS AND PROCEDURAL HISTORY

Christine Holifield worked part-time making deliveries for an auction house.
She was a self-employed contractor, and the auction house issued her a 1099 for this
work. During the COVID-19 pandemic, the auction house was forced to close its
doors, resulting in a loss of Holifield’s part-time work. When this occurred, Holifield
filed a claim for PUA benefits. Holifield acknowledged she has medical restrictions
and collects social security disability insurance (SSDI) benefits, and that her
disability limits her to part-time work. Holifield’s testimony is not clear as to the
nature of her work limitations.

The Unemployment Insurance Agency determined that Holifield was
ineligible for benefits under Section 28(1)(c) of the Michigan Employment Security
Act because she was not available to perform full-time work. Holifield appealed this

decision to a hearing before an administrative law judge. In a decision issued



February 3, 2021, ALJ Lindsay Wilson affirmed Holifield’s disqualification.
(Agency Determination, Ex. A.) The ALJ reasoned that PUA claimants must be
able and available for work as required by state law, and Holifield did not meet this
requirement because Michigan law requires claimants to be able and available to
perform full-time work. (ALJ Decision, Ex. B.)

Holifield appealed the ALJ’s decision to this Commission, which set a hearing

and invited the parties to submit written argument. (MUIAC Order, Ex. C.)

ARGUMENT

I. Claimants seeking PUA benefits must be able and available to
perform full-time work, and Holifield does not meet these
requirements.

Section 2102 of the CARES Act defines who is a “covered” individual eligible
to claim PUA benefits. A covered individual must meet two criteria:

(1)  They must not be eligible for regular unemployment compensation or
extended benefits, including those who are “self-employed, seeking
part-time employment, lacking sufficient work history, or who [are]
otherwise not qualified for regular UC, EB, or PEUC.” UI Program
Letter 16-20, Change 4, p. I-4 (attached as Ex. D); see also, CARES
Act, Pub. L. 116-136, § 2102(a)(3)(A)(1). Self-employed individuals
include independent contractors and gig workers. (Ex. D.)

(2)  They must self-certify that they are “otherwise able and available to
work within the meaning of applicable state law,” except where they
are unemployed or unable or unavailable to work because of a listed
COVID-19-related reason detailed in Section 2102(a)(2)(A)(i1) of the
CARES Act. Id. (emphasis added); see also, CARES Act, Pub. L. 116—
136, § 2102(a)(3)(A)i)(I).

New applicants for PUA benefits must also submit documentation substantiating

their previous employment or self-employment when filing a claim. (Ex. D, p. I-4.)



Program letter guidance issued to states by the Federal Department of Labor
provides that the “terms and conditions of state law which apply to claims for
regular compensation” also “apply to claims for PUA and payment thereof, except as
provided in these instructions and any additional guidance issued regarding the
PUA program.” (Id. at p. I-11.) The program letter guidance further states that
“the expectation is that states will continue to apply their able, available, and
actively seeking work standards as outlined in state law.” (Id. at 1-7 (emphasis
added).)

Michigan law requires all claimants for unemployment benefits to be able
and available to perform suitable full-time work. MCL 421.28(1)(c). Those who are
able and available to perform only part-time work are ineligible for unemployment
benefits under this section. Holifield, by her own admission, is unable to perform
full-time work and unavailable for full-time jobs due to her disability status; there
is no evidence her full-time ability is limited by any of the COVID-19 reasons
detailed in the CARES Act. By definition, she does not meet the definition of
“covered individual” eligible for PUA benefits. See CARES Act, Pub. L. 116-136,

§ 2102(a)(2)(A)@1)(1); Ex. D, p. I-4.) The ALJ made no error in so concluding.

II. Holifield’s arguments are do not support her eligibility for PUA
benefits.

In her written argument, Holifield advances several arguments for why she

believes she is eligible for PUA benefits. But these arguments do not raise any



actual conflicts between the PUA criteria and state law. She also relies on sources

that does not address the issues and facts of her case.

A. There is no conflict between the PUA eligibility criteria and
Michigan’s full-time ability and availability requirements.

Holifield argues that because the CARES Act allows claimants losing part-
time employment to collect benefits, the state law provision requiring full-time
ability and availability is inconsistent and must yield to the federal law. (Holifield
Argument, pp. 3-5.) But there is no unreconcilable conflict in the statutory
language. A true conflict which makes state law unenforceable exists where it “is
1impossible for a private party to comply with both state and federal law
requirements.” Mutual Pharmaceutical Co, Inc v Bartlett, 570 US 472, 480 (2013).
It is true that federal law allows certain part-time workers to collect PUA benefits,
including those “seeking part time-employment.” CARES Act, Pub. L. 116-136, §
2102(a)(3)(A)(11)(IT); UI Program Letter 16-20, p. 2, I-3 (attached as Ex. E.) Itis
also true that Michigan law requires these claimants to be able and available for
full-time work. MCL 421.28(1)(c). But there is no direct conflict because it is not
1mpossible for a claimant to comply with both requirements. Seeking work and
ability or availability to perform work are distinct concepts. A claimant can seek
out part-time work and simultaneously be able and available to perform full-time
work 1if it is offered to them. Because there is no unavoidable conflict, there is no

basis for waiving the full-time ability and availability provision in state law.



Holifield points out that DOL guidance has allowed states “flexibility” to
determine “what it means for that individual to be able, available, and seeking
work, even when quarantined or otherwise affected by COVID-19.” (Written
Argument, p. 4, quoting Ul Program Letter 10-20, p. 3.) But this same letter is
express that the requirements that claimants “be able to work, available for work,
and actively seeking work . . . cannot be waived or exempted for individuals affected
by COVID-19.” UI Program Letter 10-20, p. 2 (Ex. F.) The DOL did not require
states to waive or amend requirements that a claimant be able to perform and
available for full-time work. Instead, the DOL stated a “state may consider an
individual available” where they have limits on their availability so long as they do
not withdraw from the labor market, but it never required states to find an
individual available for only part-time work be eligible for benefits. See generally,
Ex. F, p. 3.) It is also notable that the DOL’s guidance was not directed to SSDI
beneficiaries, but rather those directly impacted by quarantines or other COVID-19

specific circumstances not applicable here. (See Id. at pp. 4-5.)

B. There is no authority supporting that SSDI beneficiaries are
eligible for PUA benefits where they are not able or available
to perform full-time work.

Holifield also argues that federal guidance supports that SSDI beneficiaries
in her situation are eligible for PUA benefits. (Written Argument, pp. 3, 5-7.) In
support of this position, she cites to an assessment of the CARES Act legislation
prepared by a congressional staffer. (Written Argument, pp. 3—4, citing COVID-19

Pandemic Unemployment Insurance Law, Guidance and FAQs, p. 14.) This



assessment opined that someone can receive SSDI benefits and unemployment
benefits at the same time. Id. However, this guidance was explicit that such a
worker “must be able to and available for work.” Id. The requirement that a
worker be able to perform work as required by state law is not waived or altered by
anything in this assessment, which itself is nonbinding.

Holifield also cites to an advice letter the DOL issued to the state of
Wisconsin concerning an SSDI recipient. (Id.) But this letter does not address the
issue in Holifield’s case. The DOL letter provides that recipients of SSDI benefits
“may” be eligible for PUA benefits. (DOL letter, Ex. G.) However, the key advice
the DOL provides is that an individual receiving SSDI benefits is ineligible for state
benefits under Wisconsin state law, and thus they meet the PUA requirement of
being ineligible for traditional unemployment benefits. (Id.) The only other issue
addressed is whether a claimant’s SSDI benefits might offset any PUA benefit they
could be eligible to receive. The DOL did not address the issue presented in
Holifield’s case: whether and how a state’s full-time ability and availability
requirements might impact such a claimant. (See Id.)

Michigan case law is instructive in illustrating that SSDI claimants may be
eligible for unemployment under some circumstances, but not in Holifield’s case.
The Michigan Court of Appeals addressed whether SSDI beneficiaries might be
eligible for unemployment benefits in Ross v AcrisureP1, LLC, unpublished decision
of the Michigan Court of Appeals, Docket No. 315347 (Decided Aug. 14, 2014)

(attached as Ex. H). The claimant in Ross was approved for SSDI benefits based on



limits on his “functional capacity to perform a full range of work.” Id. at *1-2.
Michigan does not have a provision in its unemployment statute prohibiting SSDI
recipients from receiving traditional unemployment benefits like the Wisconsin
statute analyzed by the DOL. (See Ex. G; MCL 421.1 et seq.) Consequently, the
Ross court found that the claimant was eligible for unemployment benefits despite
his receipt of SSDI benefits so long as he was able and capable of working some
kind of suitable job full-time. Ross, supra, at *5. His disability did not eliminate all
ability to perform suitable full-time work, and the claimant was willing to perform
full-time work; thus, he met the eligibility requirements for traditional
unemployment benefits. Id. The Ross case supports that (1) a claimant receiving
SSDI benefits might be eligible for traditional unemployment benefits, which would
make them ineligible for PUA benefits under CARES Act, Pub. L. 116-136, §
2102(a)(3)(A)(1), and (2) they must be able to perform some sort of full-time work to
receive benefits. This case further supports that SSDI claimants who are not able
and available to perform full-time work, like Holifield, are ineligible for PUA

benefits.

C. While part-time workers may be eligible for PUA benefits
under some circumstances, they are still required to be able
and available for full-time work.

Holifield emphasizes that there are indications that some part-time workers
who are traditionally unavailable for full-time work may still be eligible for PUA
benefits. (Written Argument, p. 5.) To illustrate this point, she points to an

example in a DOL program letter involving a full-time student who loses a part-



time job. (Id., DOL Program Letter 16-20, Change 20, p. I-4, attached as Ex. H.) In
that example, the DOL stated that this student “may” be eligible for PUA benefits.
Id. However, the DOL based its statement on whether it was significant that the
student may not have lost their “principal source of income,” not whether they were
able or available to perform full-time work. Id. The DOL did not consider the
issues central to this case.

Holifield also cites to a Minnesota case finding high school students may be
eligible for PUA benefits. (See Written Argument, pp. 7-8, citing Muse v Dep’t of
Employment & Economic Development, Minn Ct of Appeals Case No. 39175517-6,
attached as Ex. I.) But Muse similarly did not discuss the issues in this case.
Instead, the Minnesota Court focused on how the CARES Act’s definition of a
covered individual interacted with a Minnesota statute making full-time high school
students ineligible for unemployment benefits. (Ex. I, pp. 7-10.) The court did not
discuss whether students needed to have full-time ability or availability. The only
discussion of these requirements was to note that, unlike populations like prisoners,
students were able and available to accept work. (Id. at p. 11.) Like the Wisconsin
scenario above, the Muse decision did not address the central issue presented here.
It is also notable that Minnesota’s availability law does not require a person be
available for full-time work. Minn Stat 268.085(4) (attached as Ex. J). This
difference in the applicable law makes Muse particularly inapplicable.

The Agency does not dispute there may be circumstances where individuals

who lose part-time employment or who are seeking part-time employment are



eligible for PUA benefits. However, the CARES Act is clear these individuals must
comply with state law ability and availability requirements, and Michigan law is
clear they must be able and available to perform full-time work if it is offered. See
CARES Act, Pub. L. 116-136, § 2102(a)(3)(A)11)(I), (IT); MCL 421.28(1)(c).
Holifield’s inability and unavailability for suitable full-time work disqualifies her

from benefits.
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document was served on counsel for Appellant, David M. Blanchard via email at
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Dated: March 3, 2021 WM

Jydie K. Bridleman
Legal Secretary
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i, STATE OF MICHIGAN
ULA 1302 T Authorized By
(Rev. 12-19) ‘S'E a jj“ DEPARTMENT OF LABOR AND ECONCMIC OPPORTUNITY MCL 421.1 et seq.

GRETCHEN WHITMER SN EMELCINEE eI E AR SUSAN R. CORBIN .

GOVERMNOR ACTING DIRECTOR
CHRISTINE MARIE HOLIFIELD Mail Date: MNovember 13, 2020
= e Letter ID: L0080441970

CLM: C73232780

Name: CHRISTINE HOLIFIELD

Notice of Redetermination

Case Number: 0-024-375-736 BYE: March 22, 2020

Claimant: CHRISTINE M HOLIFIELD Claimant I
SSN:

Issue: Availability Section of the Act: 28(1)(c)

Issues and Sections of Michigan Employment Security (MES) Act involved: Availability and 28(1)(c).You protested
a determination issued on October 16, 2020 regarding Self Employed helding you ineligible for benefits. Your
availability for work is in question due lo self-employment.

Mo new or additional evidence has been provided to warrant a reversal in the prior determination. Therefore, the
previous determination is affirmed. You are not willing to arrange your business hours to seek work or accepl
interviews. You are not attached to the labor market while you are not available for full-time work.

You are ineligible for benefits under MES Acl, Sec. 25(1)(c) beginning March 22, 2020 and continuing until this
condition no longer exists. You will not receive benefit payments during this period.

If applicable, principal and penalty amounts are shown on Form UIA 1301, Weeks of Overpayments. If you
disagree with this Redetermination, refer to "Appeal Rights” on the reverse side of this form. The appeal must be
received no later than 12/14/2020.

UlA s an Egual Opportunity EmplaverProgram.

& 0 A DT 0T AV NN ccommodatons are avalldble Upon FEGUeSt 0

individuals with disabilities.

Page 1 of4 0003343



UIA 1302 Letter ID: LO080441970
(Rev. 12-19)

Penalties

It is against state law to intentionally make false statements or conceal material information to gain or avoid the
payment of benefits. You may have to repay up to 1.5 times the amount of benefils received. Benefits will be
stopped, and any remaining benefits will be lost. You may also be subject to criminal prosecution. If prosecuted,
you may be required to pay court costs and fines, face jail time, perform community service or any combination of
these,

Appeal Rights

If you disagree with this redetermination you have the right to an appeal requesting a hearing before an
administrative law judge. Your appeal must be received within 30 calendar days from the mail date of this
redetermination. If your appeal is filed after the deadline, you must include the reason your appeal is late in your
statement. You can also attach copies of any documents that support your appeal.

You can submit your appeal online at www.michigan.gov/uia through your Michigan Web Account Manager
(MIWANM) and upload documents. If you wish to appeal in writing, complete Form UIA 1733, Profest of a
Determination. This form is located on the website under the Forms link. Include your name, case number and
social security number or Michigan |dentification Number (MIN) on documents submitted with your appeal. Fax the
completed Form UIA 1733 and any supporting documents to 1-616-356-0739 or mail to Unemployment Insurance
Agency, P.O. Box 124, Grand Rapids, Ml 49501-0124. If you fax or mail your appeal, it must be signed.

Your appeal must be received no later than December 14, 2020 or this redetermination becomes final.

Claimant

In accordance with the provisions of the MES Act, benefits payable as a result of this redetermination will be paid,
even though an appeal may be filed at a later date. Howewer, if a later redetermination or decision holds that
you were not entitled to receive all or part of these benefits, you may be required to repay the benefits
improperly received.

If you appeal, protect your rights by continuing fo certify for benefits. You may report online through your MiVWAM
account 24 hours a day during your reporting weaek at www.michigan.gov/uia, or report by calling MARVIN at
1-866-638-3993, Monday through Saturday, 8:00 a.m. to 7:00 p.r. If you go back to work, report this fact when you
certify. You must report all work and gross wages from all scurces, even if you have not yet been paid.

Important Advocacy Information

An Advocate may be able to assist you at the hearing. This service is free. Some restrictions may apply. After you
receive your Notice of Hearing, call the Advocacy Program at 1-800-838-3994 to request an advocate. Provide the
Appeal Mumber from your Notice of Hearing form. If the ALJ finds that you have committed an intentional
misrepresentation you must pay the cost of the advocacy fees.

Hearing Information

If you disagree with a redetermination and chose to appeal by requesting a hearing before an AL!, you have the
right to present testimony and other evidence and the right to subpoena witnesses and records. If you request an
appeal and fail to attend the hearing, the ALJ may dismiss your case. If you are not the appealing party and fail to
attend the hearing, a decision will be issued based only an the evidence at the hearing and may not be in your
favaor,

If your address changes it is important to update it with Unemployment Insurance.

If you have questions, contact UIA Customer Service at 1-866-500-0017, from 8 a.m. to 4:30 p.m. Monday through
Friday. TTY customers use 1-866-366-0004,

Page 2 of4 0003344



UIA 1302 Letter ID: LO080441970
(Rev. 12-19)

English

IMPORTANT! This document{s) contains important information about your unemployment compensation rights,
responsibilities and/or benefits. It is critical that you understand the information in this document.

IMMEDIATELY: if needed, call 1-866-500-0017 for assistance in the translation and understanding of the information
in the document(s) you have received.

Spanish

iIMPORTANTE! Este documento (s) contiene informacion importante sobre sus derechos, responsabilidades v/ o
beneficios de compensacion de desempleo. Es fundamental gue comprenda la informacion de este documento.

INMEDIATAMENTE: Si es necesario, llame al 1-866-500-0017 para obtener ayuda en la traduccion y
comprension de la informacion en el {los) documento (s) gue ha recibido.

Arabic

o L g e g oAal) iy g el Al i e Lals Sl e o (T ) iEe i o g lay Fala
il 'Li"t.'"i: SJJLJF._‘_;.;"JFM‘_JI!L *ffﬂﬁlrﬂjiéhn
oo pleal pgd s A 5 S lse o J3an[1-866-500-0017 50 fail sl N/ dalag CiS 1 25l o
" ly ol (it ll) sise i 50 I

Bengali

o« BFVITOAUT FYNT FTAR (TER BIE] JEE WA STUVEY FAINST o0E sTwS GEAy (R
e SET SFFYS (L IF VT YT YRS ST SR ¥E g ()

o FUE (T EITHET (TR AE R TS J ST FGAA (W T NE AT 1-866-
500-0017 FFE (%17 FFEAL

Mandarin

b g S
i fEEsE R IMERIF] - MEN/SFIEEEEE - TEEERITEPRE R » S FEEER .
AT IR + 1#1H$71-866-500-0017, GERIFEEED « DIFTER S IR ERTIAEER -

Albanian
E RENDESISHME! Ky dokument pérmban informacione té réndésishme pér té drejtat, pérgjegjésité dhe / ose
pérfitimet & kompensimit t& papunésisé. Eshté e réndésishme gé ju t& kuptoni informacionin né kété dokument.

MENJEHERE: Nése éshté e nevajshme, telefononi 1-866-500-0017 pér ndihmé né pérkthimin dhe kuptimin
e informacionit né dokumentet gé keni marre.

Page 3of4 0003345
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Michigan Office of Administrative Hearings and Rules Form 1850
P.O. Box 30695
Lansing, Ml 48909-8195

EXHIBIT B
Docket No.: 20-028282
Employer:
LICENSING AND REGULATORY AFFAIRS Claimant: CHRISTINE M HOLIFIELD
CUSTOMER DRIVEN. BUSINESS MINDED. SSN: _

This is an important legal document. Please have
someone translate the document.

e e e it 2 G5 O e S By,
aft 9% gwgyo Wi T8 | 7w T @6
AIYIAG B{dH FF41

Este es un documento legal importante. Por favor,
que alguien traduzca el documento.

EE—HEBEENH - WLAAEFH -

Ky éshté njé dokument ligjor i réndeésishém. Ju
lutem, Kini diké ta pérktheni dokumentin.

ORDER
The Agency’s November 13, 2020 Redetermination is affirmed.

The claimant is ineligible from receiving benefits pursuant to the availability provision,
Section 28(1)(c), of the Michigan Employment Security Act (Act).

Further determinations consistent with this decision are left to the Agency.

: Ny
/%’nf{i\)ﬂ% L’U‘L(‘A‘”ﬂ
Decision Date: February 3, 2021 LINDSAY WILSON'\ U
ADMINISTRATIVE LAW JUDGE

20-028282
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Representative  David Blanchard, Attorney for Claimant X
Witness
Witness
Witness
Witness
Employer
Representative
Witness
Witness
Witness
Witness
Witness
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1 X | 07-27-20 Letter from U.S. Department of Labor to State of
Wisconsin (2 Pages)
2 X | 07-27-20 State of Wisconsin Department of Workforce
Development (DWD) News Release (2 Pages)
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D X | 01-25-21 Claimant’s Written Statement (8 Pages)
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JURISDICTION

On November 13, 2020, the claimant timely appealed a November 13, 2020
Unemployment Insurance Agency (Agency) Redetermination which held the claimant
ineligible for benefits under the availability provision, Section 28(1)(c), of the Michigan
Employment Security Act (Act), beginning March 22, 2020. The claimant was also
required, under Section 62(a), to repay benefits improperly received.

ISSUE

Is the claimant ineligible for benefits under the availability provisions of Section 28(1)(c)
of the Act?

APPLICABLE LAW
Section 28 of the Act provides:

(1) An unemployed individual is eligible to receive benefits with respect to any
week only if the unemployment agency finds all of the following:

(c) The individual is able and available to appear at a location of the
unemployment agency's choosing for evaluation of eligibility for benefits, if
required, and to perform suitable full-time work of a character that the
individual is qualified to perform by past experience or training, which is of
a character generally similar to work for which the individual has
previously received wages, and for which the individual is available, full
time, either at a locality at which the individual earned wages for insured
work during his or her base period or at a locality where it is found by the
unemployment agency that such work is available. An individual is
considered unavailable for work under any of the following circumstances:

(i) The individual fails during a benefit year to notify or update a
chargeable employer with telephone, electronic mail, or other
information sufficient to allow the employer to contact the
individual about available work.

(i) The individual fails, without good cause, to respond to the
unemployment agency within 14 calendar days of the later of the
mailing of a notice to the address of record requiring the individual
to contact the unemployment agency or of the leaving of a
telephone message requesting a return call and providing a return
name and telephone number on an automated answering device
or with an individual answering the telephone number of record.

(iii) Unless the claimant shows good cause for failure to respond,
mail sent to the individual's address of record is returned as
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undeliverable and the telephone number of record has been
disconnected or changed or is otherwise no longer associated with
the individual.

The claimant has the burden of proving eligibility for unemployment benefits. Dwyer v
UCC, 321 Mich 178 (1948).

FINDINGS OF FACT

The claimant filed a claim for Pandemic Unemployment Assistance (PUA) and
established a benefit year beginning March 22, 2020. Prior to filing her claim for PUA
benefits, the claimant was self-employed and working on a part-time basis. As a result
of the COVID-19 pandemic, the claimant’s place of employment shut-down operations
and the claimant lost her part-time employment. The claimant has since returned to
part-time work in September 2020.

Since filing her claim for PUA benefits, the claimant has not been able and available to
work full-time. The claimant’s unavailability for full-time work arises from her receipt of
Social Security Disability Insurance (SSDI). Since the claimant receives SSDI, she is
only able and available to work part-time hours, not full-time hours.

REASONING AND CONCLUSIONS OF LAW

Section 2102(a)(3)(A) of the Coronavirus Aid, Relief, and Economic Security (CARES)
Act defines the term “covered individual” as follows:

(i) is not eligible for regular compensation or extended benefits under
State or Federal law or pandemic emergency unemployment
compensation under section 2107, including an individual who has
exhausted all rights to regular unemployment or extended benefits under
State or Federal law or pandemic emergency unemployment
compensation under section 2107; and

(ii) provides self-certification that the individual—

() is otherwise able to work and available for work within the
meaning of applicable State law, except the individual is unemployed,
partially unemployed, or unable or unavailable to work because—

* * *

(I1) is self-employed, is seeking part-time employment, does
not have sufficient work history, or otherwise would not
qualify for regular unemployment or extended benefits under
State or Federal law or pandemic emergency unemployment
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compensation under section 2107 and meets the
requirements of subclause (I); and . . . .

(Emphasis added).

As noted above, the claimant filed a PUA claim under the CARES Act. Section
2102(a)(3)(A) provides a two-part analysis as to whether an individual is considered to
be a “covered individual” under the CARES Act. First, Section 2102(a)(3)(A)(i) provides
that a covered individual is someone who “is not eligible for regular compensation or
extended benefits under State or Federal law or pandemic emergency unemployment
compensation under section 2107 . . .” It was undisputed that the claimant meets this
portion of the “covered individual” definition as she was previously self-employed and
thus would not qualify for regular compensation.

Next, Section 2102(a)(3)(A)(ii)(I) of the CARES Act defines a “covered individual” as
someone who “is otherwise able to work and available for work within the meaning of
applicable State law. . .". Under Section 28(1)(c) of the Michigan Employment Security
Act, an individual shall be eligible to receive benefits if the individual is “able and
available . . . to perform suitable full-time work of a character which the individual is
qualified to perform by past experience or training.”

Here, it was undisputed that the claimant was not able or available to work full-time
within the meaning of Section 28(1)(c) of the Act. The claimant acknowledged she is
only able and available to work part-time due to her receipt of SSDI. Although the
claimant’s separation from part-time work was due to a COVID-19 related reason, the
CARES Act still requires the claimant to be able and available to work “within the
meaning of applicable State law,” which under Michigan law is for full-time work. The
claimant’s counsel argues that Subsections 2102(a)(3)(A)(i) and (ii)(I) are in conflict.
However, a plain reading of these two subsections establishes they do not conflict, but
are to be read as two distinct and separate requirements for meeting the definition of a
“covered individual”.

The claimant’s counsel also argues that since Section 2102(a)(3)(A)(ii)(ll) covers those
who are “seeking part-time employment”, this is in contradiction to the requirement that
the individual be “otherwise able to work and available to work within the meaning of
applicable State law”. (See Exhibit 5, page 3). This argument, however, is not
persuasive given the fact that the seeking work requirement is a separate eligibility
requirement to the requirement of being “able and available to work” under state law.
Additionally, Section 2102(a)(3)(A)(ii)(Il) still requires that the individual “meets the
requirements of subclause (I)". Since the claimant is not able and available to work full-
time as required under Michigan law, the claimant would be ineligible for benefits
pursuant to the availability provision, Section 28(1)(c), of the Act.

Alternatively, the claimant argues that the July 27, 2020 U.S. Department of Labor
(DOL) letter addressed to the State of Wisconsin Department of Workforce
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Development, establishes that the claimant is eligible for PUA while receiving SSDI.
(See Exhibit 1). This letter, however, provides an analysis under applicable Wisconsin
state law, but does not address applicable Michigan state law. Additionally, the July 27,
2020 letter is an interpretation of Wisconsin state law that “provides an individual is
“‘ineligible for benefits” for each week in the month in which an individual receives
SSDI”. (Id.) The DOL’s conclusion is that the individual “may be eligible for a PUA
benefit”, not that they shall be eligible. (/d.) The DOL’s analysis and/or conclusions do
not address whether an individual receiving SSDI is able and available for full-time work
and naturally makes no reference to the availability for full-time work requirements
under Michigan law, which are the eligibility requirements at issue in this matter. It is
further noted that upon review of the Wisconsin law cited in the claimant’s Exhibit 5, it
appears that Wisconsin’s laws do not have the same ability and availability
requirements as Michigan. Thus, it is impossible to determine whether the DOL would
come to the same conclusions for SSDI recipients after reviewing the applicable
Michigan law.

The Ul Program Letter No. 16-20 Change 1, also uses similar permissive language by
stating that an individual “may be eligible” for PUA benefits under certain circumstances.
(See Exhibit 3). The claimant’s counsel specifically makes reference to Question 28 in
the Ul Program Letter No. 16-20 Change 1, which states:

Question: A full-time student who works part-time may be excluded from DUA
because he or she has not lost their “principal source of income” as described
under 20 C.F.R. 625.2(s). Is he or she eligible for PUA?

Answer: Yes. Provided a full-time student who worked part-time is unemployed,
partially unemployed, or unable or unavailable to work because of one of the
COVID-19 related reasons in section 2102(a)(3)(A)(ii)(1), then he or she may be
eligible for PUA.

The requirement that the employment be the “principal source of income” under
DUA does not apply to eligibility for PUA. (Exhibit 3, page 10).

On review of the Ul Program Letter, it is first noted that this question specifically relates
to students, not individuals receiving SSDI who are unable to work full-time. The fact
that an individual may be eligible for PUA benefits when they were working part-time
prior to the implementation of the CARES Act is not in question. However, just because
an individual, such as a student, was only working part-time prior to the pandemic does
not automatically indicate they were not able and available to work full-time. The
distinction in this case is that the claimant is unable and unavailable to work full-time
regardless of the COVID-19 related considerations.

Finally, the UIA Fact Sheet 172 for “Pandemic Unemployment Assistance (PUA) states
that, “[ulnder PUA, individuals who are self-employed, independent contractors,
nonprofit employees, gig economy workers, clergy and those working for religious
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