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Introduction and Guiding Principles

Eyewitness identifications play a critical role in many criminal investigations. Current
guidelines for conducting eyewitness identifications were written for adult witnesses.
Conducting eyewitness procedures with children requires additional consideration given
children’s developmental and social needs. This document provides guidance for
conducting identification procedures, such as photo arrays, showups, and corporeal
lineups, with children under the age of 12 years."

The goal of conducting an identification procedure is to collect and preserve eyewitness
evidence in a manner that is unbiased and fair to both the victim and the suspect.
Conducting an identification procedure requires careful consideration and planning before,
during, and after the procedure. Law enforcement are encouraged to consult with their
local multidisciplinary team (MDT) and/or prosecutor’s office prior to conducting
eyewitness procedures with children.

Pre-identification Considerations

The Role of Law Enforcement

Law enforcement should play a primary role in the identification process, including determining if
a procedure should be conducted, which procedure is appropriate, the composition of the
procedure (e.g., selecting fillers for a photo array), documenting the procedure and its

outcome, identifying personnel who will conduct the procedure (e.g., in the case of blind
administration of the procedure), and communicating/coordinating with the prosecutor’s office
where relevant to the aforementioned responsibilities.

Evidence-based Suspicion

There are generally two reasons why investigators conduct eyewitness procedures. The
first is to confirm the identity of a known suspect. The second is to develop the identity of an
unknown suspect.

The decision to conduct an identification procedure should be guided by the needs of the
investigation and the strength of existing evidence (evidence-based suspicion). Though the
strength of evidence varies among cases, prior evidence of a suspect’s guilt (or that the person is
the perpetrator in question) increases the likelihood that the outcome of the identification
procedure will be accurate. When there is little or no evidence of the suspect’s guilt investigators
should be cautious when deciding whether to conduct an identification procedure or interpreting
its outcome. Investigators should ensure that existing evidence warrants conducting an
identification procedure and such evidence should be documented beforehand.

" These guidelines reflect research with children under the age of 12 years. These guidelines may be
used—when an agency or investigator deems it appropriate—with witnesses over the age of 12
years.



Who Conducts the Procedure

The professional who conducts the procedure should be a member of law enforcement or an
MDT member. The person who conducts the procedure should be familiar with administering
identification procedures and familiar with the policies, statutes, and relevant case law that
govern their use.

Blind Administration of the Procedure

To reduce the likelihood that inadvertent verbal cues or body language will influence the
witness’s choice, whenever practical, the person conducting the procedure should be unaware
(i.e., blind) of the suspect’s identity (e.g., which photograph represents the suspect). If this is not
possible, that individual should be someone other than the primary investigator assigned to the
case.

In some cases, depending on the size and other assignments of personnel, a blind procedure
may not be possible. In these cases, the person administering the procedure should be careful
to avoid inadvertently signaling a “correct” response to the witness (e.g., pointing to a specific
photograph, expressing disapproval of the witness’s choice). If a blind procedure cannot be
conducted, investigators should document the reason(s) why it was not possible or practical to
do so.

Where the Identification Procedure is Conducted

It is best practice to conduct the procedure in a space that is child-friendly and promotes self-
disclosure (private, quiet, free of distraction, and equipped with recording equipment). An
interview room in a children’s advocacy center (CAC) is an ideal space. If using a CAC interview
room is not practical, investigators should make every effort to conduct the procedure in a room
that models this child friendly environment, such as an agency with a “soft room” for interviewing
victims and witnesses.

Corporeal identification procedures (i.e., in-person) will likely need to be conducted in a police
department or correctional facility. In these cases, investigators should attempt to minimize
distractions and promote a child-friendly approach as much as possible.

Whenever possible the identification procedure should be conducted one-on-one, meaning the
only investigator physically present should be the person administering the procedure (though a
defense attorney or prosecutor may be present, when permitted by law)?. The use of a support
person for the child is discouraged but may be prudent in some cases. The witness’s caretaker
or guardian should not be permitted to participate in or watch the procedure (e.g., via close circuit
video).

Multiple-identification Procedures
Multiple-identifications occur when the same suspect appears in more than one out-of-court

identification procedure with the same witness. Multiple procedures should be avoided because
they may produce carryover effects.

2 People v Hickman, 470 Mich 602; 603-604; 684 NW2d 267 (2004)



(contamination between identification procedures), which can compromise identification
accuracy?.

Assembling a Photo Array or Corporeal Lineup

Include a minimum of five fillers per identification procedure (a filler is a person who is not a
suspect and is not involved in the investigation). Select fillers who generally fit the witness’s
description of the perpetrator. When there is limited or inadequate description of the perpetrator,
or when the description differs significantly from the appearance of the suspect, fillers should
resemble the suspect in significant features, such as race, gender, skin color, facial hair, age,
and distinctive physical characteristics.

View the array or lineup, once completed, to ensure the suspect does not stand out.

Preserve the presentation order of the array or lineup and preserve all photos in their original
condition. When there is more than one witness, consider placing the suspect in a different
position in each array or lineup. When showing a new suspect to the same witness, avoid
reusing fillers. Ensure no writings or information concerning previous arrests or dates the
photos were taken are visible to the witness.

Recording the Procedure

Law enforcement shall be responsible for documenting the procedure and establishing the chain
of custody for the evidence. The administration of identification procedures should be recorded
electronically, preferably video and audio, if feasible, and if that is not feasible, a
contemporaneous written account should be made. If either of those options are not feasible, the
person administering the procedure should provide a detailed summary of the identification
procedure. If either electronic recording or establishing a contemporaneous record is not feasible,
the reasons must be documented.

Pre-identification Considerations
Procedure Format

Current psychological science supports the use of simultaneous photo arrays and
lineups with child witnesses under the age of 124. Simultaneous procedures consist of
presenting the suspect and all fillers to the witness at the same time.

In some cases, exigent circumstances may dictate the need to conduct a showup. This
procedure involves presenting one and only one individual to the child. Showups may be
administered if exigent circumstances dictate their use or if the procedure is being used to
confirm the identity of a suspect who is known to the witness (e.g., someone whom the child
has had repeated and frequent contact with).

3 Wells, G. L., Kovera, M. B., Douglass, A. B., Brewer, N., Meissner, C. A., & Wixted, J. T. (2020).
Policy and procedure recommendations for the collection and preservation of eyewitness
identification evidence. Law and Human Behavior, 44(1), 3-36.
https://doi.org/10.1037/Ihb0000359

4 Fitzgerald, R. J., & Price, H. L. (2015). Eyewitness identification across the life span: A meta-
analysis of age differences. Psychological Bulletin, 141(6), 1228—1265.
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Current Michigan case law requires that corporeal identification procedures (e.g., in-person
lineups) should be conducted when the suspect is in custody (though the law allows
exceptions to this rule in cases when exceptional circumstances exist)®. Investigators should
consult their local prosecutor when deciding if case features meet such circumstances (e.g., they
believe a corporeal lineup may unduly traumatize a child, impede a child’s participation, or
adversely impact the fairness or accuracy of the procedure) and it is prudent to conduct a photo
array or photo showup of an individual who is in custody.

Pre-identification Instructions to the Witness

Prior to the procedure the witness should be told, at a minimum, that (a) the perpetrator

may not be among those present and, therefore, they should not feel compelled to make an
identification; (b) they should clearly indicate if they recognize the perpetrator, (c) they should
clearly indicate if the perpetrator is not present, and (d) they should not guess.

The delivery of these instructions should be electronically recorded as part of the procedure.
Investigators may consider the following language when delivering these instructions. The exact
language of these instructions is at the investigator’'s discretion but should be developmentally
appropriate.

As an example, below is language that may be considered when delivering a photo array.

e I’'m going to show you photographs of different people. | want you to look at the photographs
and tell me if you see the person who [insert language]. Before | show you the photographs,
| have some rules, okay?

o First, the person who [insert language] might not be there. | don’t know if [he/she/they] is
there or not.

¢ If you see the person who [insert language]. | want you to tell me you see [him/her/them]
and point to their photograph. But if you don’t see [him/her/them], | want you to tell me.
You can say “l don’t see [him/her/them],” or “[he’s she’s/they’re] not there.”

e When | show you the photographs, don’t guess. This is what | mean by that: If you see
[him/her/them], | want you to tell me, but it's also okay to say you don’t see
[him/her/them], and it’s also okay to say you “don’t know” or you “don’t remember.”

e 3o, if you see [him/her/them], what are you going to say? If you don’t see [him/her/them],
what are you going to say? And if you don’t know or don’t remember, what are you going
to say?

¢ Do you have any questions before | show you the photographs?

Post-identification Considerations
Recording Witness Confidence

Though best practice with adult witnesses is to document their confidence immediately after a
positive identification, children may not understand the concept of confidence as it relates to
their decisions. Furthermore, the developmental appropriateness of various questions forms
(e.g., “How sure are you that he’s the person you saw.”) may greatly vary among children—
even children of the same age.

® People v Johnson, 431 Mich 683, 694; 431 NW2d 825 (1988)


https://doi.org/doi:10.1037/bul0000013

A child’s inability to indicate confidence should not automatically disqualify the outcome of the
identification procedure. Attempts to capture witness confidence should be recorded and
documented.

In lieu of, or in addition to, eliciting a confidence statement, investigators may consider asking
developmentally appropriate questions to elicit contextual information that provides insight into
the witness’s decision (e.g., “Tell me about picking him. What makes you think it's him? How do
you recognize him?”). Such questions should not be suggestive and should not convey approval
or disapproval of the witness’s choice.

Withholding Post-identification Feedback

Confirming feedback to the witness after an identification (e.g., “Good job,” or “That’s him.”) can
artificially boost the witness'’s confidence and, in some circumstances, alter their memory.
Investigators should withhold immediate feedback from the child and their caretaker.

Documenting the Procedure and Its Outcome

The outcome of the procedure should be preserved by documenting any identification or non-
identification results obtained from the witness. Preparing a complete and accurate record of the
outcome of the identification procedure is crucial. This record can be a critical document in the
investigation and any subsequent legal proceedings.

If the witness makes an identification (including the identification of a filler), the investigator must
preserve the photo the witness identifies as the assailant or suspect, and all other photos or
images shown to the witness during the procedure. Corporeal lineups or showups should
similarly be documented. This may include taking photographs or video of the lineup before or
after the procedure is conducted.



Child Eyewitness Identification
Pre-Procedure Checklist

The following checklist can help investigators identify and prepare to deliver critical aspects of a
child eyewitness identification procedure. Review and/or completion of this checklist is not a
supplement for training in administering child eyewitness procedures or familiarity with
Michigan’s Child Eyewitness Guidelines.

o Has the primary investigator reviewed, or otherwise familiar with, Michigan’s Child
Eyewitness Identification Guidelines?

o Has the primary investigator reviewed Michigan’s Child Eyewitness Documentation Form?
o Does the primary investigator have prior evidence that the suspect is the perpetrator?

o Has the primary investigator determined which type of eyewitness procedure will be used, and
has he or she formed a rationale for selecting that procedure?

o Has the primary investigator determined whether the suspect has retained defense counsel
that should be informed prior to conducting the procedure?

o Has the primary investigator identified a location for the procedure that is private and free of
distraction?

o Is the primary investigator prepared to electronically record the procedure?

If not: (1) Is the primary investigator prepared to provide the reason why the procedure
cannot be recorded? (2) Is the primary investigator prepared to
contemporaneously document the procedure and its outcome?

o In the case of a photo array or corporeal lineup, has the primary investigator determined how
fillers will be selected (match to description vs. match to suspect)?

o Is the primary investigator prepared to conduct a blind procedure, and is the person selected to
administer the blind procedure prepared to do so?

o Is the person who is administering the procedure prepared to deliver pre-procedure
instructions in a manner that is developmentally appropriate?

o If the withess makes positive identification of the suspect, is the person who is administering
the procedure prepared to collect a confidence statement from the witness in a manner that is
developmentally appropriate?

o Is the primary investigator prepared to preserve the procedure (photos or a depiction of a
corporeal lineup) in its original form that would assist third parties in understanding the
procedure, its administration, and its outcome? (note this requirement is distinct from
electronically recording the procedure).



Child Eyewitness Identification Documentation Form for Lineups

Case Number:

1. Date of Procedure: Time:
2. Location:
Administrator: Witness:

Other Professionals Present:

3. Indicate method(s) used to record/document the procedure (circle one):
(a) video audio both video and audio
(b) If unable to record the procedure, provide a contemporaneous written account.

4. Pre-procedure instructions for lineups (photo or in-person)

Note that the exact language of these instructions is at the discretion of the administrator
and may need to be altered depending on the procedure used, the age of the child or other
case features.

e I'm going to show you [photographs of] different people. | want you to look at the
[photographs/people] and tell me if you see the person who [insert language]. Before | show
you the [photographs/people], | have some rules, okay?

o First, the person who [insert language] might not be there. | don’t know if [he/she/they] is
there or not.

¢ If you see the person who [insert language], | want you to tell me you see [him/her/them]
and point to [their photograph/them]. But if you don’t see [him/her/them], | want you to tell
me. You can say “l don’t see [him/her/them]” or “[he’s/she’s/they’re] not there.”

e When | show you the [photographs/people], don’t guess. This is what | mean by that: If
you see [him/her/them], | want you to tell me, but it’s also okay to say that you don’t see
[him/her/them] and it’s also okay to say that you “don’t know” or you “don’t remember.”

e S0, if you see [him/her/them], what are you going to say? If you don’t see [him/her/them],
what are you going to say? And if you don’t know or don’t remember, what are you going
to say?

e Do you have any questions before | show you the [photographs/people]?

5. Did the witness identify an individual? Yo No Ifyes, indicate the number

6. Did you ask the witness to make a statement concerning their level of confidence that the
[photograph/person] the witness selected depicts the perpetrator? Yo No

Document the exact words and gestures used by the witness to describe their level of confidence:

Administrator Printed Name and Signature:




Child Eyewitness ldentification Documentation Form for Showups

Case Number:

1. Date of Procedure: Time:
2. Location:
Administrator: Witness:

Other Professionals Present:

3. Indicate method(s) used to record/document the procedure (circle one):
(c) video audio both video and audio
(d) If unable to record the procedure, provide a contemporaneous written account.

4. Pre-procedure instructions for showups (photo or in-person)

Note that the exact language of these instructions is at the discretion of the administrator
and may need to be altered depending on the procedure used, the age of the child, or other

case features.

¢ I’'m going to show you a [photograph/person]. | want you to look at the

[photograph/person] and tell me if [he/she/they] is the person who [insert language].
Before | show you the [photograph/person], | have some rules, okay?

First, the person who [insert language] might not be the person | show you; | don’t know if
[he/shelthey] is the person or not.

If you see the person who [insert language]. | want you to tell me you see [him/her/them]
and point to the [photograph/person]. But if you don’t see [him/her/them], | want you to tell
me. You can say “l don’t see [him/her/them]” or “[he’s/she’s/they’re] not there.”

When | show you the [photograph/person], don’t guess. This is what | mean by that: If
you see [him/her/them], | want you to tell me, but it’s also okay to say that you don’t see
[him/her/them] and it’s also okay to say that you “don’t know” or you “don’t remember.”
So, if you see [him/her/them], what are you going to do/say? If you don’t see
[him/her/them], what are you going to do/say? And if you don’t know or don’t remember,
what are you going to say?

Do you have any questions before | show you the [photograph/person]?

5. Did the witness identify the individual? Yo Nao

6. Did you ask the witness to make a statement concerning their level of confidence that the

photograph/person selected depicts the perpetrator? Y o N o

Document the exact words and gestures used by the witness to describe their level of

confidence:

Administrator Printed Name and Signature:
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The Michigan Department of Health and Human Services shall not
discriminate against any person or group on the basis of religion, race,
color, national origin, age, sex, sexual orientation, height, weight,

marital status, partisan considerations, or a disability or genetic
information.
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