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Lansi ng, M chi gan
Thursday, Septenber 19, 2024 - 9:30 a.m
MR FALAHEE: Good norning, everybody. Let's cal

the meeting to order, please. And the -- I'll add as a

openi ng conment, | was not here at the June neeting, but |'d

like to thank all of you who called ne, texted ne and
e-mailed ne as | was wal king through the streets of
Copenhagen that nmorning, all right, or in Copenhagen that
afternoon. So | — | was not here, but I — | was aware of
what was goi ng on, but good to be back.

The first itemon our agenda is the review of the
agenda. Justin and Marcus sent these out. W've got them
in front of us. Any questions about the agenda? O herw se,
|"I'l entertain a notion to accept the agenda as fi nal

DR MCKENZIE: Motion to approve the agenda.

M5. TURNER- BAI LEY:  Support.

MR FALAHEE: CQuestions? Al in favor say aye.

ALL: Aye.

MR FALAHEE: (Opposed? kay. Geat. Thank you.

(Wher eupon notion passed at 9:31 a.m)

MR FALAHEE: Next, declaration of conflicts of
interest. As you know, if any itemon the agenda that is
sonething that you think may create a conflict of interest
for you or your organization you represent, nowis the time

to declare that. Are there any conflicts of interests that
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any of the Conm ssioners would wish to declare? Hearing
none, we'll nove on.

Next item review of the mnutes of the June 13,
2024, neeting. First off, are there any questions about the
mnutes? If not, I'd entertain a notion to accept those
m nutes as before us.

DR FERGUSON: So noved.

M5. GUI DO ALLEN: Second. Guido-Allen.

MR FALAHEE: There's a notion and second to
approve the mnutes. Any questions? Discussion? Al in
favor say aye.

ALL:  Aye.

MR FALAHEE. (pposed? Geat. Thank you very
much.

(Wher eupon notion passed at 9:32 a.m)

MR FALAHEE: Then we'll nove on to the next item
Surgical Services. And just so everybody knows, Beth is
going to be here, but she's going to be alittle bit late.
Justin is going to describe the Surgical Services and we nmay
have a witness or two, and then we'll have Conmi ssion
di scussion and answer any questions, and we'll nove forward
fromthere. Justin?

MR EASTER 1'd just like to make an announcenent
to hit — push the button before speaking so we get it all

on record.
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For Surgical Services, at the June 2024 Conm ssion
meeting, the Conm ssion took proposed action on the |anguage
that was presented by Dr. Patton on behal f of Surgica
Services, SAC. The draft |anguage was sent out to a public
hearing on July 10, 2024, and to the JLC. There were two
public comrents, one in support of the standards voted on at
t he June Conmi ssion, one non-support. Final action of the
Commi ssion will require a notion, a second, and a vote to
approve. |If the Conm ssion chooses to take final action on
the | anguage as presented, then the | anguage will be
forwarded to the JLC and the Governor for the 45-day review
period. 45-day review period rmust include not |ess than
nine |legislative session days. |f the |anguage is not
rejected, it becones effective upon the expiration of the
45-day period or at a |ater date that the JLC or Governor so
chooses.

MR FALAHEE. Geat. Thank you.

MR EASTER. And we do have public -- oh, sorry.

MR FALAHEE: We'Il get to that in a second. Any
questions so far of Justin fromthe Conm ssioners? |If not,
| think we have at |east one public conment card?

MR EASTER. Yes, we do. Dr. Maru from Neph
Associ ation of M chigan.

VI DOOSH MARU, M D
DR VIDOOSH MARU. Gkay. Al right. | can hear
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myself now. You can all hear me. Good norning, everyone.
| am Vi dooshi Maru. | — | am/lead nephrologist for
Nephrol ogy Associates of Mchigan. | was also able to
participate on the Surgical Standards SAC, and | was | ead
for the subgroup for the charge in which we discussed

di al ysi s access.

| wanted to thank everyone for all of your due
diligence. |'ve had the opportunity to neet with several of
you and answer questions regarding the charge. | also
wanted to thank the SAC and the subgroup constituents
because it's a lot of work. |It's a very nuanced topic.
It's not at all straightforward. And I'mvery appreciative
to have gotten to this point and I'mhoping that this m ght
be the last time that | have to address you guys.

So to sumarize, the SAC voted to create a
carveout to allow for only initiation purposes the use of
surgi cal dialysis access cases done in a non-surgica
setting, so an OBL, to be used for application for an ASC.
And we recogni ze in our workgroups the concerns regarding
slippery slope, and so guardrails have been put in place for
this charge specifically. W have created a dedicated
dial ysis access center. No other type of surgical work can
be done in these facilities on these patients. Cases
performed in this new setting cannot be used to initiate or

meet volume requirements in a standard CON for other
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settings. And for nephrology practices that are already
able to provide these procedures in a standard CON, not hing
changes for them So it's sort of a parallel path. These
cases cannot be used to neet vol une or expansion

requi renents in a standard CON setting. So they really are
sort of relegated to this dialysis access center, ASC,

world. W recognize that ASCs are the optimal site of care
for this work as we can efficiently get patients in and back
to their dialysis units with mnimal delay in their
treatnments. CMS is driving, via declining reinbursenents,
this work to the ASC setting. OBLs have closed all over the
country and states wi thout CON, access to care has been
preserved by transitioning the work to ASCs. So this
carveout is inperative in maintaining access to care.

The alternative to losing this site of careis to
send patients to the ER for this work. This unfortunately
results in patient adm ssions. They get their work done and
they' re discharged, but the average |ength of stay for these
adm ssions is three to five days dependi ng on weekends. And
we know that delays in dialysis lead to increased norbidity
and nortality in these patients. And please al so consider
the increase in the total cost of care and the burden of
care these patients already face having to go to dialysis
treatnents three days a week for hours at a tine.

| appreciate all the work that's been done on this
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topic and |'m available for questions.

MR FALAHEE: Thank you, Doctor, and thanks for
your participation in the SAC. And the fact that you' ve
served on one mght nean in three years we contact you again
to do it again. W'Il see. But, no, thank you. They are a
| ot of work, they're a lot of effort. So thank you for your
expertise and your efforts to be on the SAC. Any questions
of the Conmi ssioners? She did address -- Conm ssioner
Fer guson, pl ease.

DR FERGUSON: Thank you for your work on this.

W' ve tal ked about this before, but perhaps you could remnd
me and remnd us. So this is a parallel path for dialysis.
Are there other anal ogous, parallel paths for other service
provisions? Like does — does this sane nodel exist for
endoscopy, or interventional radiology services, or anything
else, or is this a unique one-off?

DR VIDOOSH MARU. This is supposed to be a
uni que one-off. And honestly, I'mgoing to say that | don't
know the rest of it well enough to say that it doesn't exist
anywher e el se.

MR FALAHEE. 1'd wel cone any comments fromthe
Commi ssioners. But I've — | always try to figure out how
to game a standard and Tulika knows that well, but | always
get thwarted in my efforts. But | don't see others comng

down the road at this point that would be simlarly situated
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to this one. That doesn't nean five or ten years down the
road who knows. What | did like, though, to help prevent
the gam ng, because the one letter we received that was
questioning this, it was direct -- it was addressed in the
standards. There's specific requirement, | think it's
Section 11, that say you can't use these nunbers to start a
freestanding surgical outpatient facility or an ASC, what
you mght call another CON, or | forget how you phrased it.
So that potential gam ng was specifically said, no, you
can't do that. And, Tulika, if | got that wong, or Justin,
let me knowif | got it wong. So | like seeing that. But
| can't think of anything else that m ght be com ng down the
pipe at this point. Conmments fromthe fol ks on that side of
the tabl e about anything that | said?

MR, CONNCLLY: Marcus fromthe Department. In the
SAC we definitely try to make sure that we just have a
carveout specifically for dialysis, to prevent the gam ng
| i ke what you were saying. W had in-depth discussions with
the chairs and co-chairs, and we were just making sure that
nobody could come in and initiate or expand the dialysis,
open up an OR, and then start doing it for sonething else.
That was our concern. And | think that's been the concern
for a decade of trying to get dialysis added to Surgica
Servi ces.

MR FALAHEE: Thank you. Thank you, Marcus. Any
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questions further? Thank you, Doctor, --

DR VIDOOSH MARU. Al right. Thank you.

MR FALAHEE. -- again, for being here and for
being on the SAC. Thank you so much

DR VIDOOSH MARU:. Appreciate all of your time
and hel p.

MR FALAHEE: Any question fromthe Conm ssioners
about the standards, because they're up for final action?

If not, I'd entertain a notion.

DR MCKENZIE: This is Conm ssioner MKenzie. |
wi Il nove to adopt the |anguage as put forward by the SACto
take final action to adopt the | anguage and then forward it
to the JLC and the Governor for the 45-day review period.

MR FALAHEE: Is there support for that notion?

MR DRAKE: Commi ssioner Drake. | second.

MR FALAHEE: Thank you. Any discussion? If not,
all in favor say aye.

ALL: Aye.

MR FALAHEE: (Qpposed? Ckay. It carries. Thank
you very nuch

(Wher eupon notion passed at 9:41 a.m)

MR FALAHEE: Next itemon the agenda is Bone
Marrow Transplant. And I'll turn it over to Katherine for a
summary, please. Thank you, Katherine.

MS. TUCKER: Sure. Katherine fromthe Department.
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BMI did not beconme a workgroup or a SAC because there were
only technical edits. The technical edits include the nanme
change fromthe Community Health to the M chigan Depart nent
of Health and Human Services, and the 30-day |anguage --
addi ng the 30-day | anguage whereas one nust notify the
Departnent of any planned decrease or discontinuation of
services within 30 days of the change. At the June 2024
Conmmi ssion neeting, the Comm ssion took proposed action on
the | anguage that was presented fromthe Departnent. The
draft |anguage was sent out to a public hearing on July 10th
of 2024, and to the JLC. There were no public coments. |f
t he Conm ssion chooses to take final action on the |anguage
as presented, then the language will be forwarded to the JLC
and the Governor for the 45-day review period. The 45-day
review period nust not -- nust include not |ess than nine

| egi sl ative session days. |If the |anguage is not rejected,
It becones effective on the expir-, upon expiration of the
45-day period or at a later date if the JLC and Governor so
chooses. Final action fromthe Commssion wll require a
motion, a second, and a vote to approve.

MR FALAHEE. Thank you. QOops. Sorry. Got to
get used to new technology. Thank you very nuch. Any cards
at all?

MR. EASTER  No.

MR. FALAHEE: (Ckay. Any questions about these
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technical edits? Ckay. Entertain a notion to take final
action, please.

DR MCKENZI E:  Conmi ssioner MKenzie. | wll make
a nmotion that we take final action to approve the proposed
| anguage, nove it forward to the JLC and the Governor for
the 45-day review peri od.

MR FALAHEE. Thank you. Support?

DR ENGELHARDT- KALBFLEI SCH:  Conmi ssi oner - -
support, second. Conm ssioner Engel hardt-Kal bfl ei sch.

MR FALAHEE: Al right. Thank you very nuch
Any questions? All in favor of the proposed final action
pl ease say aye

ALL:  Aye.

MR FALAHEE: Al opposed? Geat. Thank you
That carri es.

(Wher eupon notion passed at 9:43 a.m)

MR FALAHEE: Al right. Myving on. Hospital
Beds Rural Energency Hospitals.

MR EASTER: The June 2024 Comm ssion neeting.
The Commi ssion took proposed action on the |anguage that was
presented by the Hospital Bed REH workgroup. The draft
| anguage was sent out to a public hearing on July 10, 2024,
and to the JLC. There were no public coments regarding
this. If the Comm ssion chooses to take final action on the

| anguage as presented, then the |anguage will be forwarded
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to the JLC and the Governor for the 45-day review period.
The 45-day review period nust include not |ess than nine

| egi sl ative session days. |If the |anguage is not rejected,
It becones effective upon the expiration of the 45-day
period or at a later day if the JLC and Governor so chooses.
Final action fromthe Conmssion will require a notion, a
second, and a vote to approve.

MR FALAHEE: Thanks, Justin. And —- and to our
newer Conm ssioners, Conm ssioner Velez and DeLano, a |ot of
this is technical speak, but it's necessary technical speak.
Otentines -- and we're — we're rolling through the agenda
fairly quickly. There are times when we don't roll this
qui ckly. But there are substantive discussion and that's
why | always ask if there are conment cards as well, because
often we'll have six coment cards fromone side of the
I ssue and five on the other. So it's not all geek speak
when we get around this table, so enjoy this noment. Before
| -- are there any public conments?

MR EASTER:  Just from MHA supporting it.

MR FALAHEE: (kay. Thank you. | wll add it was
— it was ny pleasure to be the chair of this workgroup.

And | know Conmi ssi oner MKenzie tal ked about it in June,
but this was a workgroup where everybody got together,
| istened to each other, respected each other, and | — |

must say came together with a very good, open concl usion
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t hat everybody supported. Lots of discussion back and forth
at the workgroup neetings. And it was a — a pleasure to
just sit back and — and just watch it happen. So | — |

t hank everybody. There were sone in this roomthat were
very involved in that workgroup and | thank you again in

per son.

So are there any questions about the |anguage in
front of us? Conm ssioner Ferguson?

DR FERGUSON: Is there -- a question perhaps |ess
about | anguage and nore about the workgroup. So you took on
some pretty tough topics. At the end of the day was there
unani mous consensus on every itemor were there still
di sagreenents?

MR FALAHEE. Anybody that objected we threw out
of the roombefore we took a vote. No, there was -- anybody
In the audience, correct ne if | got it wong, there was
unanimty on the proposed --

DR FERGUSON: Thank you

MR FALAHEE: And there was — | nean, there was
robust discussion, professional robust discussion back and
forth. \Wat about this, what about that. Exchanging drafts
of | anguage back and forth. And a good, | think, a good
conclusion com ng out of it that everybody supported. Any
ot her questions or coments? |'d entertain a notion

DR. MCKENZI E:  Comm ssi oner McKenzie. | wll nove

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© o0 ~N o o B~ wWw DN

N I N N N N T e e i e o
g N W N P O © O N O U M W N P O

COMMISSION MEETING September 19, 2024
CERTIFICATE OF NEED COMMISSION 17

to take final action on the Hospital Bed Rural Emergency
Hospitals on the proposed | anguage and forward that to the
JLC and Governor for the 45-day review period.

MR FALAHEE: Is there support?

MR. DRAKE: Conmi ssioner Drake. Support.

MR FALAHEE: Thank you. Questions or discussion?
Al in favor say aye.

ALL: Aye.

MR FALAHEE. (pposed same side? Ckay. That
motion carries. Thank you.

(Wher eupon notion passed at 9:47 a.m)

MR FALAHEE. Heart Lung Liver update.

M5. TUCKER: Sure. And this is Katherine fromthe
Departnment. The Heart Lung Liver was anticipated to be a
SAC, but because the Departnment did not receive enough
nom nees after three rounds of nom nations, Heart Lung Liver
may need to be converted to an informal workgroup. W
needed a total of 12 people to seat a SAC, but we only
received 10 nomnations with the standard three rounds. So
t he Conm ssion needs to vote on converting the Heart Lung
Liver froma SAC to an infornmal workgroup, and we will need
a notion, a second, and a vote to approve.

MR FALAHEE: So this is Conm ssioner Fal ahee. |
forgot, Marcy, to introduce. |'ve got to rem nd everybody,

for — for Marcy's sake when she's recording this. She's
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very good at recogni zing voices, but not all of the tine.
So neke sure you say who you are. So, sorry, Marcy.

This is an inportant issue, Heart Lung Liver. For
those of you that were here at the March Comm ssion neeting,
we had testinony, very, very good testinony fromboth sides
of the issue. And | spoke to a couple of the physicians
that were here afterwards and they both said, | didn't want
to be here today because | knew | was going to be speaking
opposite to Dr. X whom | have ultinate respect for. So this
s an inportant issue. And what we've done informally, at
| east the last 10 or 15 years, is if we don't get a SAC the
first time we seek nomnations, we do it again a second
tine, and a third tine. |It's very informal. There's
nothing in witing that says how many times you get to do
it. The third tine, usually three strikes and you're then a
workgroup. In my opinion, this is a very substantive issue
that should not be put through a workgroup. This needs a
SAC. So as Katherine said, we cane up short. | believe we
came up -- we need -- we have ten experts, we need two nore?

MR EASTER. W need two nore period and then a
CONnsuner .

MR FALAHEE: So we need two nore experts and one
consunmer. And | think |ooking around the room those of us
in this roomcan nake that happen. Not today. But | think

If we sent out a fourth request, please?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© o0 ~N o o B~ wWw DN

N I N N N N T e e i e o
g N W N P O © O N O U M W N P O

COMMISSION MEETING September 19, 2024
CERTIFICATE OF NEED COMMISSION 19

MR. EASTER If that's okay with the Conmm ssion,
we can.

MR FALAHEE: Well, we'll — we'll get there. A
right. But ny thought is let's — let's send it out a
fourth time with the Conm ssion asking those in the audience
and friends to make sure we get the requisite number of
experts and at |east one nore consuner. Al right. And if
that's okay, | -- just — just the substantive nature of
this | think it requires a SAC versus -- not that there's
anything wong with a workgroup, but there's clearly two
sides of thisissuesol'dlike it to be that.

MS. GUI DO-ALLEN.  Quido-Al - -- Quido-Allen,
question. Define what — what is needed in an expert? How
do are -- how are we defining an expert for this SAC?

MR, CONNCLLY: Marcus fromthe Department. It —-
it would be in the bylaws. Typically we want sonmeone that
has a background in Heart Lung Liver to be a part of the SAC
that could bring their expertise to the group. That's what
we typically ook for, but there's further information in
the bylaws that's nore technical

MR FALAHEE. Conmi ssioner Ferguson?

DR FERGUSON: This is Ferguson. Question, right.
If, on this fourth round of soliciting volunteers, we are
unsuccessful, do we have the authority to authorize a waiver

to be able to proceed with a SACwth 10 people rather than
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12 peopl e?

MR FALAHEE: I'Il — 1"ll defer to Brien Heckman
to ny right, but | don't think we do under the — the rules
under which we operate.

MR HECKMAN. This is Assistant Attorney Cenera
Brien Heckman. No, the — the option at that point would be
to use a workgroup

MR FALAHEE: Conmi ssioner DeLano, | thought | saw
your hand up?

DR DELANO  Yeah. Conm ssioner DeLano. | am
interested in knowing who are the ten so | don't ask them
again and that would be useful when — when we assist in
getting the other two.

MR FALAHEE: Right. | don't think there's
anything wong with -- Justin, if you could send the
Commi ssioners a |ist of those who have nom nated thensel ves
al ready? The way it works is they submt their nanes, the
Departnment then |ooks at their bios, and if somebody clains
they' re an expert, yes, they really are or no, they're not.
And then those nanes are submtted to the chair and the vice
chair to nake the final pick, if you wll. And we found
that recently since SACs no | onger have to nmeet in person,
we've gotten much better attendance, if you will, from
people as far away as Marquette in the UP, whereas before

when you had to neet in person, that never happened. So |
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think it'lIl be I"lIl say fairly easy to get the requisite
nunber. But | think it'd be great if you could send that —-
that list out, Justin, so that we all know So if we -- if
— if — if you know sonebody you think mght qualify,
pl ease reach out to them And this is all assumng the
Comm ssion agrees with this. Al right? Please reach out
to them have themsubmt their names to the Departnent so
that we can put together the SAC. Conm ssioner Velez?

MR VELEZ: Geat suggestion, Conm ssioner DelLano.
For technical purposes | would Iike to know as well what's
the criteria for consumer?

MR FALAHEE: For consuner?

MR VELEZ: O is there any?

M5. NAGEL: There isn't -- this is Beth. There
isn't any witten criteria for the consumer necessarily.
For the expert, if | could just go back, it is a clinician
or an admnistrator in that particular field whose
prof essi onal conpetency denonstrated by rel evant
professional activity over the majority of the last five
years. And so they provide us their either resume or CV and
we | ook at the last five years. But other -- and consuner,
| believe that's defined in the statute, but | don't think
that there's anything specific like there is for expert.

MR VELEZ: Thank you.

MR. HECKMAN. This is Assistant Attorney Cenera
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Brien Heckman. Consuners are just purchasers and payers of
heal th, but the — the — the subject of the specific
service. In — in the event that the Department doesn't
find like a — like a warm like a living consumer of the
product, they can reach out to -- sorry. That was an odd
statement. | apologize. As soon as that came out of ny
mouth started to try to cramit back. So, but just sonebody
that's a purchaser of the service in — in general. And if
you guys have trouble with that, reach out to ne.

MR FALAHEE: O her questions? Comm ssioner
Dr ake?

MR DRAKE: Conmi ssioner Drake here. So first |
want to applaud you for pushing for the SAC. | think it's
that inportant. | think we've heard enough discussion here
to warrant that it — it needs to be so | thank you for —-
for that. So I'ma big believer in tinelines. So when we
get the e-mail of the current people that are -- have —-
have been put forward, | would like to see some type of
tineline for us to get back — people back to make — make
nom nations so we can get this moving al ong.

MR FALAHEE: And — and I'lIl — 1'I| say this,
and, Justin, correct me if |I'mwong, when the nom nations
go out there's always a deadline, you nust submt by, all
right, so that it doesn't go on forever. So that will be

part of it. Well, first we'll get the list and then
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normal |y you give, how many weeks is it, Justin?

MR EASTER Two weeks.

MR. FALAHEE: Two weeks. That's what | thought.
Does that answer your question?

MR DRAKE: Yes, it does.

MR FALAHEE: Gkay. Geat. Thank you. Al
right. Oher discussion? Then if |I'mhearing things
correct, what we need is a notion fromthe Comm ssion to
authori ze the continued efforts to find the requisite number
of experts and consuners because we think as a Conm ssion
this nerits a SAC versus a workgroup. And that nunber two,
the Departnent will send to each of the Conm ssioners a |ist
of the current nom nees whether it's expert, consuner,
payer, whatever.

M5. TURNER-BAILEY: M. Chair? Conmm ssioner
Turner-Bailey. | nove that we continue our search to seat a
SAC for the Heart Lung Liver Transplant issues and under the
timelines that you' ve described and after the Comm ssion has
received a list of those who have al ready been nom nat ed.

MR FALAHEE. Geat. Thank you.

M5. GUI DO ALLEN. Cuido- -- Cuido-Alen. Second.

MR FALAHEE: Thank you both. Any Conmi ssion
questions or discussion? |If not, all in favor of the notion
pl ease say aye

ALL:  Aye.
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MR FALAHEE. (pposed? Geat. Thank you very
much.

(Wher eupon notion passed at 9:56 a.m)

MR, FALAHEE: This will be one of those where
we've had this before and — and Conmm ssioner MKenzie and |
have al ready appointed a chair and vice chair in
anticipation of the SAC. They both spoke in March. They're
both on exact opposite sides of the issue, which |'ve done
as chair, and Conm ssioner MKenzie has done multiple tinmes.
The current Cardiac Cath SACis set up the sane way because
you're never going to get a better discussion of the issues
t han when you have both sides represented. So, okay, thank
you very much.

MR EASTER. W do have public conment about the
Heart Lung Liver workgroup.

MR FALAHEE. Geat. Thank you.

MR EASTER  Makenzi e Buchert from CHM

MAKENZI E BUCHERT

MS. MAKENZI E BUCHERT: Good norning and thank you
for allowng me to speak to you today. M nane is Mikenzie
Buchert, and | amthe new director of transplant services at
the Children's Hospital of Mchigan in Detroit. Prior to ny
arrival at the Children's Hospital earlier this year | was
the director of transplant surgery at Seattle Children's

Hospital, and before that was at Monroe Junior Carel
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Children's Hospital at Vanderbilt.

So | amadmttedly newto the Certificate of Need
process here in Mchigan and have been famliarizing nyself
with the CON goals related to transplant services. Through
this process |I've cone to recognize that the provisions in
the CON standards related to joint sharing arrangenents
I ncl ude some outdated provisions.

Children's Hospital operates a |iver and heart
pedi atric programthrough joint sharing arrangenment wth
Henry Ford Hospital. Although |I'msure the provisions made
sense many years ago when they were witten, we believe it's
time for a reviewof a fewof them Mre specifically, the
provision requiring that two hospitals in a joint sharing
arrangement operate under the same OBTN certification. OBTN
and UNCS updated their policies back in 2016, inplenented
2020, to prohibit this unless the transplant prograns have
operating roons within a one-mle wal king distance from each
other or are geographically on a shared canpus. In
addition, the volune requirenents for joint sharing
programs, the facilities are nearly doubl e the requirement
for non-joint sharing arrangenments, nmaking it
extraordinarily difficult for us to meet our CON
requi renents despite our program having the best outcones in
the state. Having CON requirenents, even with the best

prograns, if we cannot neet them it does jeopardize the
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opportunity for pediatric transplants in the state of
M chi gan.

Since a SAC, maybe a workgroup is already sl ated
to review the standards this fall, | amhere to request a
charge be added to review the joint sharing arrangement
provisions in the standards and address these issues. W
are confident that, be it a SAC or workgroup, these charges
can easily be addressed by the group and a reasonabl e
recomrendation brought forward to this Conm ssion. Thank
you for your tine. | can answer any questions.

MR FALAHEE: Thank you very nmuch. Any questions?
Thank you for your letter as well. It was very well worded.
Yeah, the one-mle requirement, that surprised ne. \here
did that come fron? But, no, thank you very nuch. |
understand. So you were -- the bottomline is to add a
charge to | ook at the joint sharing agreenment |anguage
that's allegedly potentially out of date and figure out what
changes need to be nade in it; correct?

MS. MAKENZI E BUCHERT: Yes, sir.

MR FALAHEE: Ckay. Thank you.

M5. MAKENZI E BUCHERT: Thank you.

MR FALAHEE: Any other comments? Any comment
cards that had --

MR EASTER.  (Shaki ng head)

MR FALAHEE: (kay. So what we do when we have
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any charge or a potential new charge is the Conm ssion can
iIf it wants, authorize the chair and the vice chair to work
with the Department to prepare the necessary charge to be
added to that SAC or workgroup's list of issues to |ook at.
And so if the Comm ssion wanted to do that in this case, to
add a charge to ook at the joint sharing agreement |anguage
and see if it needs to be updated, that's sonething that the
Commi ssion could nmake a nmotion on and vote on and then
Conm ssi oner McKenzie and | would work with the Departnent
on that |anguage. So if anyone would care to make a notion
to that effect, that would be great. O have questions?

DR FERGUSON: This is Conm ssioner Ferguson.
Just a question or a — or a perhaps a request that if we go
down this path, | would encourage that the |anguage not
necessarily be to identify what changes need to be made, but
It needs to be if changes need to be made, you know, what
changes woul d be nade. Al right. So | wouldn't — |
woul dn"t make an assunption that things need to be changed.
They may need — they may need to be. | don't know |
mean, that's — that's the purpose or at |east a good chunk
of the purpose.

MR FALAHEE. Right. Wll said. Thank you very
much. We'll take -- we'll keep that in mnd.

M5. GUI DO ALLEN: So Guido-Allen. | nove to add a

charge to the Heart Lung Liver Transplant SACto reviewthe
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provisions for operating a transplantation service under a
joint sharing arrangenment in Section 3(4) and recomend if
necessary updates to any outdated provisions as well as
annual vol ume requirenents.

DR FERGUSON. This is Ferguson. [|'ll second
t hat .

MR. FALAHEE. Thank you both. Any questions?
Conmi ssi oner Drake?

MR DRAKE: Commi ssioner Drake. 1'd like to know
how many transpl ant prograns are operating under a joint
sharing arrangenent ?

MR FALAHEE: Tulika, | think you mght know the
answer .

MS. BHATTACHARYA: Only one.

MR FALAHEE: And this is Falahee. And the
sharing partners in that arrangenent are?

M5. BHATTACHARYA: Henry Ford and Children's
Hospital of Mchigan, with Henry Ford being the adult
transplant side and Children's Hospital being the pediatric.

MR FALAHEE: Thank you. O her questions? Al in
favor of the notion please say aye.

ALL:  Aye.

MR FALAHEE: (Qpposed? Thank you very much.

(Wher eupon notion passed at 10:03 a.m)

MR. FALAHEE: Comm ssioner Drake?
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MR DRAKE: For the record, |I'mabstain from
voting.

MR. FALAHEE: Right.

MR. DRAKE: And he already get ny — ny second
vote. He has ny vote, but he can't have it.

MR FALAHEE: And —- and —- and —- and —- and
my -- this is Falahee. My, ny assum -- hunch is that
Commi ssioner Drake is abstaining because of his role at
Children's Hospital.

MR DRAKE: That's correct.

MR FALAHEE: Just in case people are wondering
what's going on here. So thank you. Al right. Thank you
very nmuch. So we'll nove forward on that. Next, election
of officers. Marcus?

MR CONNCLLY: The Conmissioners will need to
nom nate a chair and vice chair for the Conm ssion. \Woever
I s nom nated cannot partake in the voting process of that
respective position. W wll need a discussion fromthe
Commi ssion, a notion and a second to decide who the chair
will be. Are there any questions? Al right.

MR FALAHEE. Any qu- -- okay. So no questions of
Marcus on the process? Al right. Anybody want to naeke a
mot i on?

M5. GUI DO ALLEN. Cuido-Allen. | motion to
nom nate Chip Fal ahee as chair and Dr. MKen- -- Amy
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McKenzie as vice chair of this Conm ssion.

MR FALAHEE: Is there support for that notion?

DR ENGELHARDT- KALBFLEI SCH:  Conmi ssi oner
Engel har dt - Kal bf | ei sch.  Second.

DR FERGUSON. How dare you. Second by the entire
Comm ssi on.

MR VELEZ: That'll be in the record.

MR FALAHEE: Al right. There is a notion on the
floor. Conm ssioner MKenzie and | will abstain. Al in
favor of the notion please say aye.

ALL:  Aye.

MR FALAHEE: Al opposed? kay. Thank you very
much.

(Wher eupon notion passed at 10:05 a.m)

MR FALAHEE. It's a pleasure to serve as chair
and vice chair, happy to do it again. Thank you. Review of
the Comm ssion Biennial Report. So | want you, if you don't
have it with you, every two years we put together a very,
very, very, very detailed report. And the whole team over
there takes a hand init. And I've reviewed it. It is a
mountain of information that summarizes as tightly as
possible, but in along form all that goes on. And I think
it really shows the value of CON, the hard work that the
people sitting across fromus over here do, the work that we

do in this room the work that all the people in this room

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© o0 ~N o o B~ wWw DN

N I N N N N T e e i e o
g N W N P O © O N O U M W N P O

COMMISSION MEETING September 19, 2024

CERTIFICATE OF NEED COMMISSION 31
do on these issues. So | thank you. | thank the Department
for all the work. | thank themfor their report. | thank

everybody in this room not just around this table, but out
inthe — in the regular seats as well for all you do, to
make a strong CON programin Mchigan. So thank you. This
Is adraft and it'Il be finalized and come back for a final
vote in Decenber.

MR EASTER  Correct.

MR FALAHEE: That's what | thought. So if, when
you go through it ,you have questions, please |et any of the
five folks over there know. Send theman e-mail, hey, what
about this, what about that. But thenit'll cone back to us
I n Decenber for a final vote. Any other comments? Thank
you. Legislative update?

MR. EASTER  Justin fromthe Departnent. House
Bill 4693 was introduced May 30th, 2023, and House Bill 4817
was introduced June 15th, 2023. Both of those bills pertain
to the Qpen Meetings Act. There's been no novenent on these
bills. House Bill 4834 was introduced June 22nd, 2023,
related to the Certificate of Need. There's been no
movenment as well on this bill. In February House Bil
40- -- 5470 through 5498 to repeal the Certificate of Need
inits entirety wwthin Mchigan was introduced. There's no
movenment on these bills. And Senate Bill 811 was introduced

April 9th, 2024, to expand access to nmental health patients.
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That was referred to Health Policy and there's no novenent.
There's currently no novenent on any of these bills, but the
Departnent will continue to track them

MR FALAHEE: Any questions of Justin about that?
Any of you that — that watch the activity downtown in the
| egi sl ative offices know there isn't nmuch. So -- and, in
fact, when we -- you always hear us count, |ike, nine
| egi sl ative session days before something is final? W're
still counting. Okay? So | -- | wear ny other hat as a
| egi sl ative person that works on those issues. | don't
think we're going to get nine days before the Novenber
el ection, and then depending on that election, we'll see if
we get nine days after that between Thanksgiving and
Christmas. We'll see. It's just a — it's an unknown right
now. So that's where we're at. Thank you, Justin. Next,
Nursi ng Home Beds and setting an effective date. Marcus, |
think that's you?

MR CONNCLLY: Yes. A new Nursing Hone Bed report
Is included in your electronic binder. The tentative
effective date for the recal cul ated bed need that we set in
the Departnent is January 1, 2025. We will need a
di scussion by the Conm ssion, and if you are in agreenent
with the new effective date, we'll need a notion and a
second to approve. Are there any questions?

MR. FALAHEE: | know we've got sone public conment
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cards on that and there were some letters that were
submtted about that. Any questions at this point fromthe
Comm ssioners of the Department at all? GCkay. And then
public comrent ?

MR EASTER:  Abby Burnell, fromMGCall Hamlton on
behal f of C ena Heal thcare.

ABBY BURNELL

MS. ABBY BURNELL: Good morning. Abby Burnell on
behal f of Ciena Healthcare. | think there are sone others
that will provide comments as well. But at this point G ena
woul d support a pause in the inplenentation of the bed need
met hodol ogy that's before you. The bed need met hodol ogy
I nvol ves a three-year rolling average that involves data
from20- -- the cal endar year 2020, which, as we all know,
did not accurately reflect the patient populations at that
tine. So we recommend a pause of the inplementation in
order to ensure future bed need reflects the expected
i ncrease in demand of communities that Ciena sees, and we
woul d recommend that the Comm ssion would review the bed
need met hodol ogy of the Nursing Hone standards when they're
up for reviewin 2025. Thank you.

MR FALAHEE. Any questions? Question. Abby,
|'ve got a question for you.

MS. ABBY BURNELL: Sure.

MR. FALAHEE: So right now the proposed date is
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1/ 1/ 25.

MS. ABBY BURNELL: Unh- huh.

MR. FALAHEE: Your recommendation is, or request
Is push it off beyond that. Do you have a set — a date in
m nd?

MS. ABBY BURNELL: | think ideally the -- Cena's
position would be that they would et the workgroup or SAC,
what ever you all decide at your Decenber or January neeting,
do their work, look at the methodol ogy on whether a
three-year rolling average makes sense, and pausing it until
that group can do that work, review the nethodol ogy, and put
something in place that's really meaningful and makes sense
and better reflects patient need and — and access.

MR FALAHEE: And the primary rationale for that
Is to renove the blip of 2020 and partial 2021 from
the data?

M5. ABBY BURNELL: Yeah. | believe it was between
2016 and 2018 we redid the methodol ogy last time, and it had
a three-year rolling average clause into it and so we're
still using 2021 -- or 2020, '21, '22 data right now. And
so we woul d either suggest renoving that, |ooking at
something different, or creating sone | anguage that woul d
excl ude public health epidemc data |ike we've done in the
MR standards. It would be based off of what we've seen in

the past, but if there's ever another one, it would live in
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the standards then going forward.

MR FALAHEE: Geat. Thank you. Oher questions?

MR VELEZ: Comm ssioner Velez here. So | totally
agree wth — with — with your statement. | work in a
nursing home, long termcare, representing that. And right
now based on our data, 2023, the average occupancy statew de
Is 74.6 percent. Prior to the pandemc, it was close to 81
percent. 2024 shows that we have an increase at 81 percent.
So | do not have any concern about the nethodol ogy, but the
time frame from2020 to 2023. |If the Conmssion is going to
agree that we can postpone this, and we're |ooking at
possibly 2026 or 2027 so that the data are not skewed.
Because right now 2020, 2020 to 2024, this is not a
reflective, true reflection of the bed need of our nost
vul nerabl e patients in the community. Likew se, | would
like to note that in 2026, that's the first of our baby
boomers, 80 years old, are going to be possibly be part of
our residents or guests in the nursing home. So we're going
to have an increased need of the bed for nursing hone.

MR FALAHEE. Thank you for your coments and your
expertise on the issue. Thank you. Very helpful. her
questi ons.

MS. GU DO ALLEN. CQuido-Allen. | have a question
| think for both of you. How much of that occupancy rate in

your — in your sites is related to not being able to staff
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| i censed beds?

M5. ABBY BURNELL: I'Il let Conm ssioner Velez
address that since I'mnot a Comm ssioner or admnistrator.

MR VELEZ: Actually in — in our organization
right now we're 89 percent occupied. The state average is
81 percent. Yes, indeed, thereis a — there's a big part
of staff challenges, but we're able, you know, to work it
out. And residents are still being admtted to our hones
and it's increasing based on our occupancy rate.

MS. GUI DO-ALLEN.  Thank you.

MR FALAHEE. Thank you. Conm ssioner Ferguson?

DR FERGUSON: Ferguson here. Question for the
Departnent. |f we wanted to exclude either the worst of the
COVID era or the entirety of the public health energency
from met hodol ogy, what woul d you recommend? Like what —-
what — what — what do you propose as a path forward here?
Because | think a valid point is raised. The data during
the COVID years is not representative.

M5. NAGEL: Yeah. That's a great question. And
what | woul d recomrend, especially considering Comm ssioner
Vel ez's comments, is not to depart fromthe current
met hodol ogy, but to keep the nethodology as it is today
whi ch doesn't have those years -- or keep, excuse ne, the
bed need nunbers as they are today which don't include those

data years and revisit this when we have additional data
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that comes in and we're — we're able to re-run the nunbers.

MR FALAHEE: O her coments? Sorry. O her
comments? O her comment cards?

MR EASTER. Rich Farran from HCAM

Rl CH E FARRAN

MR. RICH E FARRAN. Thank you. Richie -- is this
on?

MR, CONNCLLY: No. You have to press the button.

MR RICH E FARRAN. Thank you. Richie Farran with
HCAM W represent 360 nursing facilities in the state.
And really just want to echo Conm ssioner Velez, Abby and
C ena and the Department. Really support the discussion. |
think it was really conprehensively hashed out here in the
previous discussion so | don't want to be too redundant.
But we do continue to see that occupancy |level rise since
2021 as the sector has recovered fromthe pandemc. And as
Commi ssi oner Vel ez said, we expect the demand to increase as
M chi gan's popul ation continues to age and those ba- -- baby
booner generation starts to reach that age of 80. The
average age of a nursing facility resident is in the | ow
80's, 82, so we wll see the demand, excuse ne, for |ong
termcare as a whol e increase, and of course nursing
facilities as well. So thank you for the Conmm ssion's
consi derati on.

MR FALAHEE: Any questions? Geat. Thank you
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very nuch

DR FERGUSON: | have a --

MR FALAHEE: Conmi ssioner Ferguson? Sorry.

DR FERGUSON.  Conm ssioner Ferguson.
Commi ssi oner Ferguson. A follow up question. So the
Departnent has floated an idea of essentially, if |

under stood correct, freezing or status quo until we get

enough post-COVID data to do a reassessnent. Does that work

for the nursing honme comunity?
MR RICHE FARRAN. | would say fromthe

associ ation's perspective we would support that. | think

once you get certain data through perhaps 2025, we'll see a

nore accurate trend |ine.

DR FERGUSON: Ckay. | just wanted to make sure
that a free-, essentially a freeze was an acceptable path
forward

MR. RICH E FARRAN. Yes, absolutely.

DR FERGUSON: Thank you

MR RICH E FARRAN. Thank you.

MR. FALAHEE: Thank you.

MR EASTER. W have one nore public comrent,

Val ker, Corewel | .
DAVE WALKER

Dave

MR DAVE WALKER: Good norning. Dave Wl ker from

Corewel | Health. The previous speakers and di scussion was
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much nore articulate than | could provide, and so at this
point | just want to echo Corewel|l Health's support for the
delay of the inplenentation of the bed need nethodol ogy.
Thank you.

MR. FALAHEE: Thanks, David. Any questions?
Appreci ate your comments. Thank you. Conm ssion questions?
Di scussion? Conments? |'|l just, to me it sounds |like we
have unanimty around not doing a 1/1/25 effective date, not
doing any effective date at this point until we make sure
that the COVID data is outsi- --- out of the data we're
| ooking at to establish bed need, and then nunber three, in
effect preserving the status quo. The bed needs as they
currently exist are the bed numbers until the — the data
doesn't reflect the COVID dip. That's how |I'm | ooking at
it.

Now |"I'l turn to the Department. Do — does the
Conm ssion need to nmake a formal decision on that to
mai ntain the status quo or do we need to just -- just the
fact that we've talked — talked about it, is that adequate?
O 1"l turn to Assistant Attorney CGeneral Heckman on that
as well.

MR HECKMAN: So the short answer is yes. And
then if the Department wants to put any type of kind of
followup onit, that may be appropriate.

M5. NAGEL: Yeah, | think — | think a -- this is
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Beth. | think a —- a vote is all we need just to say |
think exactly what you said a nonent ago.

MR FALAHEE: (kay. Thank you. | don't renenber
what | said. That's all right. No, | -- Marcy will
renenber.

DR MCKENZIE: Yeah. This is Conm ssioner
McKenzie. |'Il try and make a notion here. That we pause
the effective inplenmentation date of the current
met hodol ogy, retain the existing nethodol ogy until further

data is obtained for the Conmm ssion to opine on

MR FALAHEE. Support for that notion?

MR VELEZ: Comm ssioner Velez. | support.

MR FALAHEE. Thank you. Any discussion?

MR DRAKE: This is --

MR FALAHEE: Conmi ssioner Drake?

MR DRAKE: -- Conm ssioner Drake. Should we be a

little nore specific of when and what dates we're going to
| ook at to maybe tighten it up a little bit?

MR FALAHEE: If you allow ne to make a
friendly --

DR. MCKENZI E:  Sure.

MR FALAHEE: (kay. Nunber one, we woul d not set
the effective date as 1/1/25. Number two, we would continue
the current bed need, bed nunbers until such time as data

comes forward which renoves the dip caused by COVID. And at
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that point, then, we will |ook at these new numbers and
establish whatever the bed need needs to be. That'd be ny
fine tuning, if you will,

MR DRAKE: There we go.

MR, FALAHEE: |Is that okay with the person that
made -- Conm ssioner Vel ez?

DR. MCKENZI E: Yes. Conm ssioner — Conm SSi oner

MKenzie, --

MR FALAHEE: Conmi ssioner Velez, is that okay
wth you?

DR MCKENZIE: -- (inaudible).

MR VELEZ: Conm ssioner Velez. Absolutely.
Thank you.

MR FALAHEE: (kay. Thank you. Thank you. Al
right. Oher questions? Ckay. W have a notion on the
floor. Al in favor please say aye.

ALL: Aye.

MR FALAHEE: (Qpposed? G eat.

(Wher eupon notion passed at 10:22 a.m)

DR MCKENZIE: It's a perfect exanple of a doctor
versus a | awyer.

MR. FALAHEE: Yes. Requires both. Al right.
Next item we'll turnit to Marcus for Psych Beds.

MR, CONNOLLY: Yes. A new Psych Bed need report

I's included in your electronic binder. The tentative
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effective date for the recal cul ated bed need is January 1,
2025. We'll need a discussion by the Comm ssion, and if you
want to adopt that effective date, a nmotion and a second to
approve. Are there any questions?

MR FALAHEE. Any questions? Any comment cards?

MR. EASTER. Justin fromthe Departnent. No.

MR FALAHEE: kay. | have a question or a
comment. |Is the Psych Bed issue just a -- and very, very
simlar to the Nursing Home Bed issue. Because if you | ook
at the nunbers in the Psych Bed issue, arguably we have too
many psych beds in the state of Mchigan. Those of us
around this table and in this roomthat deal with health
care know that is not the fact. So do we have a simlar
situation? ['Il put it that way. And I'mnot — |'m not
questioning the work that Professor Delamater did. It's
just, nuch like with nursing homes, there's that COVID dip
which | think creates an artificial situation with the true
need for psych bed. And the staffing issue as Comm ssioner
CQui do-Al l en tal ked about, that is critical wthin psych
facilities. It was that way before COVID and it's even
worse "after" COVID.

MR CONNCLLY: Marcus with the Departnent. Wen
we did meet with Dr. Delamater he said it was a significant
change as far as the nunbers | ooking nore normal than it was

in 2019, but we did talk about, like, the staffing shortages
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and things of that nature, and sone of the simlar issues
|i ke you mentioned in the nursing home, which is difficult
to take care of patients when you don't have the staff. So
those things was tal ked about as far as in our nmeeting, and
the Departnent understands that, so we'll take the direction
fromthe Conm ssion as far as what they want to do. |[If they
want to freeze, like we're doing with the Nursing Homes, we
can do that, or we can set the effective date of January 1

M5. NAGEL: One thing | would also just add is
that, you know, when we | ook at the history of the Psych Bed
need, these nunbers for adults look a lot |ike pre-COVID
nunbers. The child adol escent side actually |ooks |ike
we're responding to -- the methodol ogy is responding to
increased need. So | don't think, just as Marcus said, |
don't think it's the exact sane issue as we're seeing in
Nursing Home. W don't have the sanme net hodol ogy in Nursing
Home. It's nore of a it |ooks at five years of data and
projects forward, and Nursing Hone it's a — it's a little
bit different. There's a little bit of a Iook back. You
know, we could still say that there is an inpact from COVID.
We brought you data two years ago that was clearly show ng
an issue. This data does return us a little bit closer to
pre- COVI D nunbers, on the adult side.

DR FERGUSON:  Conmi ssi oner Ferguson. Do you m nd

scrolling up to the graph? It's near the top section? |
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think it shows the dip in the adults, that one, and the
trajectory of pediatrics. | think what | mght consider
doing is in light of there is a |look back on this and it
shows a drop in the need for adult, which | guess |'m
skeptical of based on both experience, well, and the data
year showing the dip. So | guess | would | ean towards
freezing the adult, but accepting the increased need in the
peds. Can we split it?

M5. NAGEL: No.

DR FERGUSON: That's a problem

M5. TUCKER: That's a problem

DR. FERGUSON: That's a -- | mean, so what -- so
how do we solve this? Because | — I'm— | — | — | don't

think I can support the idea that we need fewer adult beds,
and yet | don't want to end up in a three-year freeze where
we can't expand pediatric. So, Brien, how can we navigate

this on — on a authority basis?

MS. NAGEL: If | could just add? The graphs that
you're looking at are the actual reported patient days.
That's not the need. Those are the actual --

DR FERGUSON: | realize, like, and — and there
was a massive dip during the COVID years.

M5. NACEL: Yes.

DR FERGUSON: For adults.

M5. NACEL: Yes.
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DR FERGUSON: If you scroll down, we have the bed
need.

M5. NAGEL: Yes.

DR FERGUSON. And it says we 300 too many adul t
beds and 30-some or whatever short on pediatrics.

MS. NAGEL: Yes. But this is using a base year of
2023. It's not using the '20 data. It's using -- if you
scroll up, Justin? I'msorry. |It's using the 2023 data as
a base year. It says it under the -- yeah, yeah, under the
summary. So —- so what, what -- if you ook at -- and we
coul d, you know, certainly bring this back to another
meeting. But if you look at the 2019 data, it |ooks a |ot
| i ke over bedded in — in nost areas like this data shows
you.

DR, FERGUSON: And the Bed Need results when it
tal ks about using a three-year average per methodol ogy, then
what's the three-year average per methodol ogy?

M5. NAGEL: Are you in the --

DR FERGUSON: Next —- just bel ow the graph.

MS. NAGEL: Yeah. Yep, | would have to get --
talk to Paul on those exact dates that he used for that.
But it was our understanding, and maybe we m sunderstood
him that it didn't use COVID dat a.

DR FERGUSON: | —- | don't know. Right?

M5. NAGEL: Yeah.
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DR FERGUSON. | nean, so I'm— |'mraising
questions. |'mnot claimng to understand this. | just

want to make sure that we don't inadvertently do sonething
stupid and restrict access to what | think remains a
significant health concern for our communities.

MR FALAHEE: Right.

MR, CONNCLLY: Marcus with the Department. W did
talk to Paul in depth and I — | asked himif we did have
any question that came up, that we could also bring himin
the Decenber meeting. W just have to let himknow early
enough so he can clear out his schedule of teaching. But we
knew this woul d be conplicated and a | ot of gray area that
the Departnent doesn't have specialty in. But we can always
bring himto the Decenber neeting or any of you can e-nail
me specific questions and I'll talk to Paul so we can get
you answers, because | agree we want to nmake sure that we
get it right and we understand the nethodol ogy of what he's
doi ng.

MR FALAHEE: |I'm— I|'mhaving a side chat with
Brien because if — if -- | think it's a good idea to
address the questions we've got and nmove this to Decenber.

If — if we need Professor Delamater here, | don't think
here means here. | think he could be available --

M5. NAGEL: Yes.

MR CONNCLLY: Through Zoom
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MR FALAHEE. -- through Zoom Ckay. Which would

make it easier for himin terms of doing that. Because |
think there is a — a lot of questions that were raised
today that we got. And then at the bottomof -- it's a
coupl e pages down, keep going, very bottom \Woop, whoop,
keep going. On — on our page, it's page -- well, ny page
Is 138. He even says,

"I't's unclear whether Psych Bed utilization wll
stabilize or continue to be highly variable. One
potential issue that may be affecting adult
utilization, artificial depression of patient days due
to staffing issues.™”

So there you go. So it's just -- there's a lot of

unknowns here. | get where Conm ssioner Ferguson i s com ng
fromwith a dip in one and a increase in the other. So |
think those are things we'd want to ask Paul about and have
a di scussion about it lest we do what Comm ssioner Ferguson
said. W set it and then we live to regret it when we see
one area goi ng down and one goi ng up.

MR DRAKE: | want to add sonething, too.
Commi ssi oner Drake.

MR FALAHEE: Conmi ssioner Drake.

MR. DRAKE: You know, the other thing that's
m ssing and the data, |'mhappy to see that the pediatric

bed need went up because there's definitely a need for that.
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But what's missing -- and | definitely think there are
markers on the methodol ogy was site facility patient days.
Correct? | think it is psych facility patient days. Wat's
mssing fromis in our health systemevery single day we

| ook at patients sinply waiting in our hospitals for
behavi or health beds that are staffed. And | think those
patients that are medically clear, just need to be placed,
aren't captured as part of the need, but they are part of
the need but they're sitting in acute care hospitals.

MR CONNOLLY:  Yeah.

MS. GU DO ALLEN. Quido-Allen. That's exactly
where | was going to go. W're not capturing the days,
weeks that they're either sitting in the ER,or in an obs
bed, because they're too disruptive for the ER or their
| ength of stay is too long in the ER and they're not
getting the care that they need in an acute care setting.
We're mssing that whole piece. And for those of us that
live that day after day after day, that's why the data is so
disturbing for both the adult and the pediatric side.

MR FALAHEE: Yeah.

MR DRAKE: Uh- huh.

MR FALAHEE: And, and for those that go, what's
an obs bed? That's an observation bed for those that don't
know. It's still occupying space in a hospital. You

woul dn't ook at -- it's not marked as observation bed.
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It's still someone occupying a space that doesn't -- they
shoul dn't be there. They should be in a psychiatric
facility. That's --

DR MCKENZIE: This is Conm ssioner MKenzie. In
addition to having further discussion in Decenber with Dr.
Del amater, | think the question was posed of do we have the
ability to create a split because if there still is an issue
with the methodol ogy that nmay need to be entertained, do we
have the ability to inplement a portion of this and not
anot her portion which Conm ssioner Ferguson posed. And | --
| don't know if that's been answered already or if that's
somet hing that we need to investigate in terns of
optionality, or what -- is that the Conm ssion's discretion?

MR HECKMAN: Assistant Attorney Ceneral Brien
Heckman. | think the answer depends on what Professor
Del amater says. | nmean, you can. The difference is | think
the conplexity of what — what is going on. So depending on
what the problemand the solution are, depends on how easy
you can separate those two things.

MR FALAHEE: (kay. To be determned later. All
right. So we'll — we'll have further discussion about this
i n Decenber.

MR CONNCLLY:  Yes.

MR FALAHEE: (O her questions? Gkay. And rem nd

me, the Psych Bed group starts meeting?
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MR EASTER. Tentatively Decenber.

MR FALAHEE: That's what | thought. Ckay. And
did we have anyone that wanted to add some charges to the
Psych Bed?

MR EASTER. W were going to do that at public
comment at the end.

MR FALAHEE: Geat. Thank you. Al right. So
next we'll move to NICU beds. We'll see if we can set an
effective date. Marcus, please?

MR CONNCLLY: A new NICU Bed Need report is
i ncluded in your electronic binder. The Conm ssion does not
have to set an effective date for the recal cul ated bed need.
This is conpleted by the Department. The Departnent has set
an effective date of November 1, 2024. Are there any
questions?

M5. GUI DO ALLEN. Cuido-Allen. Wy do we use '22
as the birth data?

M5. NAGEL: Can you — can you repeat that one?

M5. QU DO ALLEN: So in the summary on page 142,
the NICU bed — bed need net hodol ogy was inpl enented using
the birth data from 2022, to calculate our current N CU bed
need.

M5. NAGEL: | know — you know, again, that woul d
be a great question | woul d probably need Paul to answer

specifically. But when he contacts us, we talk to our state
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denographer in our vital records and give himthe nost
recent data available. And so it could be that that is the
most recent data avail able and published by our state
denogr apher.

M5. QU DO ALLEN. Just a -- could be a lot.

MR FALAHEE: Conmi ssioner CGuido-Allen, this is
Fal ahee, woul d you reconmend then holding off until Decenber
until we get that answer?

M5. QU DO ALLEN. | make the notion that we hold
on this standard as well.

MR FALAHEE: Do we need a formal notion on that
or can we just instruct the Departnent to | ook at these
| ssues and see you in Decenber?

M5. NAGEL: So in this case it's the Departnent
setting the date. This one's a little bit different. This
one we don't actually need Comm ssion action. W brought it
to you to let you know that --

MR FALAHEE: We can -- this is Falahee. Can we
| et you know that we have questions and then --

MS. NAGEL: And so that is exactly what | would
suggest. That you direct us to hold off on setting the date
until you can answer your questions with Dr. Del amater.

MR FALAHEE: | think we're about to have a notion
to that effect.

MS. GUI DO ALLEN. CQuido-Allen. Mtion to request
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that the Departnent hold on setting an effective date for
the NI CU bed need bed nethodol ogy update until we have a
chance to speak to Dr. Delamater in December.

MR DRAKE: Commi ssioner Drake. | second.

MR FALAHEE: Any questions fromthe Conm ssioners
or the Department? Al right. Al in favor of the notion
pl ease say aye

ALL: Aye.

MR FALAHEE. (Qpposed? Ckay. That carries.

Thank you.

(Wher eupon notion passed at 10:37 a.m)

MR FALAHEE: Al right. Admnistrative update.
Marcus, | think we'll start with you

MR CONNCLLY: Yep. At this point we don't have
any additional adm nistrative updates in ny section.

MR FALAHEE: That's quick. Al right. How about
Commi ssi on Special Projects Section Update? Anything there?

MR, CONNCLLY: Nope.

MR FALAHEE: (kay. Thank you. Tulika, CON
Section Update, evaluation section?

M5. BHATTACHARYA: Good morning. This is Tulika.
So the programactivity reports and the conpliance reports
are in your packet. And as you can see, we continued to
meet the timelines for our processing of applications and

| ssuing the decisions. There were no energency CONs in this
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quarter. And then as far as conpliance nonitoring, we
continue to follow all of the approved projects for

| npl enentation on time or giving them extensions as needed.
There were three — or, sorry, two specific conpliance

I ssues related to mobile MRI reporting, and the details are
I n your packet of those cases. |f there are any questions,
| "' m happy to answer.

MR FALAHEE: Any questions of Tulika? Thank you
for the usual thorough report. W can tell that COVID has
gone through the -- as opposed to the bed needs, the nunber
of energency applications has dropped way off that we saw in
COVID. So at least that's one area where we don't have
COVID to worry about anynore affecting the nunbers. Al
right. Thank you very nuch. ['Il turn it over to Assistant
Attorney General Brien Heckman for his report.

MR. HECKMAN.  Thanks, Chip. This is Assistant
Attorney General Brien Heckman. W have no litigation
currently in the Mchigan Ofice of Admnistrative Hearing
and Rules. So no CON-specific litigation. W do have a new
civil suit that's been filed against MDHHS and LARA. Due to
how new that action is, I"'minclined not to go into details
at the monent until the — the Department files a — a
response of pleading. So | would just say hold questions
until the next meeting on that. If anybody does want

anyt hing, you can reach out to me specifically and | can
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kind of give alittle bit nore detail.

MR FALAHEE: Thank you, Brien. All right. Now,
public comrent. Thank you. Justin, | think -- all right.

MR EASTER: Justin fromthe Department. W have
one public coment from Melissa Reitz fromMCall Hamlton

MELI SSA REI TZ

MS. MELISSA REITZ: Good norning. |'mMelissa
Reitz with McCall Hamlton. Thank you for the opportunity
this morning to provide comments regarding the upcom ng
Psych Bed workgroup. Unlike usual, I'mactually going to
read my comments this norning as it's the only way |'m goi ng
to be able to fit everything in under three mnutes.

Earlier this year you approved the creation of a
wor kgroup to review the Psych Bed standards. Since then,
t hrough our experience in preparing CON applications, we
have identified a few additional itenms we would | ove to have
the workgroup review. To that end, there are four
additional charges | amhere to ask you to consider adding
to the workgroup charge.

One, review the average occupancy rate cal cul ation
In Section 8(2) and recomend revisions to clarify the
cal culation that should be utilized. Section 8(2) requires
an existing facility to be meeting 70 percent occupancy in
order to add nore beds fromthe pool. This section includes

a formula for calculating the 70 percent occupancy, but the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© o0 ~N o o B~ wWw DN

N I N N N N T e e i e o
g N W N P O © O N O U M W N P O

COMMISSION MEETING September 19, 20
CERTIFICATE OF NEED COMMISSION

24
55

| anguage just doesn't nake sense. The workgroup coul d
easily clarify the fornmula and provide revisions to make it
clear in the standards.

Two, review the high occupancy provisions in
Section 8(3), specifically the requirenent that there be no
beds available in the planning area where the beds are being
requested, and recomrend if any changes should be made to
address nore inmedi ate bed need. This requirement has what
| believe to be an unintended consequence of causing
significant delay in bringing nore beds online at facilities
that qualify for high occupancy beds. Facilities that are
i n essence guaranteed approval for nore beds have to wait
for a conparative review wi ndow, wait through a potenti al
conparative review, wait through a potential appeal, and
then possibly still have to reapply under the high occupancy
provision if they aren't the winning party in the
conmparative revi ew.

Third, consider a provision should be added to
allow for the reallocation of special pool beds from under
utilized pools to pools w thout beds avail abl e and/ or
consi der recomending a different allocation of available
beds within the existing pools. There are special
popul ation groups within the special pool of beds that just
sinmply are not being used, while other pools are utilized at

a much higher rate. The Nursing Hone standards have very
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simlar provisions, except the |anguage allows for,

"The adjustment/reallocation of beds in the pool
all owi ng the Conm ssion to take sone beds from under
utilized groups and nove theminto groups that have
fewer or even no beds available."

And, four, review the use of the term "provisional
license" in Section 11(3)© and determne if changes to that
provi sion should be made to align with current term nol ogy
used within the M chigan Department of Licensing and
Regul atory Affairs. The current standards deduct points in
a conparative review for an applicant whose facility has
been issued a "provisional |icense" fromthe Department in
the last three years. But based on our conversations wth
LARA, this is a termthat they do not use and they woul d
like to have the standards updated to either remove this
provision or attach the point deduction to some other
simlar action that is currently utilized by LARA, DHHS, CMS
or — or another relevant body.

| apol ogi ze if these new issues were not brought
forward | ast October. Admttedly, the last one i s something
| should have raised and | just sinply forgot. However, the
rest | did not recognize as issues until the past few nonths
when we were working on applications and tried to apply the
standards to real life situations. Since a workgroup is

al ready neeting, it seened like it would be a shane to not
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have them address these issues, nost of which | think wll
be relatively quick to address. | appreciate your
consideration of this request and happy to answer any
questions you may have.

MR. FALAHEE: (Questions for Melissa? |'ve got
one, or six, seven. So when | |ook at number two, no beds
available -- or maybe it's nunber three. Yeah. Here we go.
It's the third one. | apologize. The reallocation.

MS. MELISSA REITZ: Oh, sure.

MR FALAHEE: As | talked about earlier, | worry
about ganesmanship. So would this, say, if you' re an adult
facility and you'd rather be in pediatric, you can swtch,
vice versa? |s there a game that can be played by saying,
well, now !l amthis and six nonths later I'mgoing to be
t hat ?

MS. MELISSA REITZ: Well, so, actually that issue
Is already included in the charge for the upcom ng
wor kgroup. So that was a — a request that was made by
Havenwyck back in Cctober where they want to have the
wor kgroup consider allowing the flex bed status. Right now
we have flex bed status that you can apply to add to an
adult bed to allowit to flex to pediatric and they are
asking the workgroup to review the opposite of that, to
allow a flex bed status on a pediatric bed to be used for

adult. But this one is related to the special pool of beds
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which is, like, geriatric, developnental, disability, med
psych, and high acuity, and hopefully I have all those
right. And what this is just saying, have sone of — IiKke,
the devel opnental disability beds, for exanple, we have sone
categories where they just don't have any approvals, we've
had no applications. W nmaybe originally had applications
for some beds and they were approved, and then they just
weren't inplemented and they're just sitting unused. And so
the idea woul d be either to have the workgroup recommend or,
you know, if we should nove sone of those beds out of -- |
woul dn"t say take it down to nothing, like still have sone
beds available in all of the pools, but to nove some beds
out of, like, the devel opnent disability pool into geriatric
I's one that has no beds available. Every once in awhile a
facility will give back a few beds and they'll pop in and
then they're right back out again. But just in Nursing Hone
Beds we have that ability to shuffle beds around, and so
this would -- we could either recormend that |anguage be
adopted so the Conmi ssion could do the reshuffling, or we
could just ask the workgroup for their recommendation on how
the beds mght be reshuffled or —- or — or leave it alone,
but have the workgroup kind of talk through the pros and
cons of — of that ability to do that.

MR FALAHEE: kay. O — or could it be the

Conmmi ssion does the reshuffling after receiving
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recommendations fromthe Department?

M5. MELISSA REITZ: Oh, sure. Yeah, absolutely.

MR FALAHEE. kay. Thank you. All right. Oher
questions?

DR DELANO  Conmi ssioner DeLano. | just -- a
question. Is there any accounting for the shuffling that's
going on with the flex beds that are currently being done?
So in other words, would it be an appropriate metric to
followthat a bed is at a certain percentage, adult versus
pediatric? Wuldn't that elimnate the capacity to do the
gamesmanshi p or seeing how that's working?

MS. MELISSA REITZ: So on the flex bed piece,
again, not part of ny request because it's already part of
the charge to the workgroup that was approved back in
January. But the Department does track flex bed use in the
annual survey.

MR FALAHEE: Did that answer your question?

DR DELANO | think so

MR FALAHEE: (kay.

M5. MELISSA REITZ: And — and it's recorded on
the state web site. You can actually see all of the flex
bed utilization on the CON survey reports.

MR. FALAHEE: O her questions?

MS. MELI SSA REITZ: Thank you.

MR FALAHEE: So other — other cards on this?
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MR EASTER: No cards.

MR FALAHEE: So if we could leave that slide up
for a second? So what Melissa has reconmended is that
charges be added. And for those of you that have been
sitting around this table for awhile, we — we — we don't
like it as a Conm ssion when charges are added after a group
has al ready begun to neet, or very soon before a group has
begun to neet. In this case, that's not happeni ng because
that's why | asked when the Psych group is going to neet.

So it has not net yet. So like we did earlier today, one
option is the Comm ssion could instruct the vice chair and
chair work together with the Departnent to put these

addi tional charges together for the workgroup to | ook at
when it begins its meetings in a few nonths. That's one
option. And if sonebody thinks that's a good option, they
wanted to nake a notion that said that, so be it. O
there's other comments or discussion, other ideas.

M5. GUI DO-ALLEN. Quido-Allen. | — | nove to ask
the chair and vice chair to work with the Departnment to add
t hese proposed additional charges to the Psych Bed workgroup
that has yet to be put together.

MR FALAHEE. All right. |Is there support for that
mot i on?

DR ENGELHARDT- KALBFLEI SCH:  Conmi ssi oner
Engel har dt - Kal bf | ei sh.  Support.
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MR FALAHEE. Thank you very nuch. Questions?
Di scussi on?

DR FERGUSON. Ferguson. Yeah, a question. And
maybe it's simlar to a prior coomment | made. Probably not
an issue. Nunber two, three and four all have, if's, if
warranted, nmake a change. The first one doesn't. It sounds
like it probably does need clarification. | don't want --
|"'mnot saying that it doesn't. But | would just urge
caution that if the workgroup looks at it or the SAC | ooks
at it and says, nope, these are perfectly clear. W don't
need to nake a change, we should stick with that as opposed
to be required to make recommended changes. | don't want
to --

MR FALAHEE: So if you -- yeah.

DR FERGUSON. -- but ever- -- everything that
goes to a SAC should be an if.

MR FALAHEE. If --

DR FERGUSON: So, if warranted, nake a change.
Not required to nmake a change.

MR FALAHEE. -- yeah. At the end of that first
line where it says, and, if necessary?

DR, FERGUSON:  Yes.

MR FALAHEE: Point noted. Wth — wth that
noted, all in favor of the notion please say aye.

ALL:  Aye.
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MR FALAHEE: Opposed? GCkay. Geat. Cood
coment .

(Wher eupon notion passed at 10:51 a.m)

MR FALAHEE: Next itemreview of -- are there any
other public comrents about other issues?

MR EASTER. There are none.

MR FALAHEE. Okay. Looking at the audience.
Going, going, gone. Al right. Review of the Conm ssion
Wrk Plan. Katherine?

M5. TUCKER: Katherine fromthe Departnent. The
Departnent is keeping track of the workgroups and the SACs
requested by the Conm ssion. Presented is the updated
Commi ssion work plan. The Conmssion will need to make a
motion, a second, and a vote to approve the work plan as
present ed.

MR EASTER. | just want to make a note about
Heart Lung Liver. Right here it says, SAC/ workgroup. W
created this before — before the Conm ssion decided to
continue on with the SAC. So where it's a SAC, we W ||
update the workgroup to reflect it as, Heart Lung Liver SAC

MR FALAHEE. So other than that, Justin, then
anything we did today doesn't inpact the work plan?

MR, CONNCLLY: No.

MR. EASTER. No, sir.

MR FALAHEE: (kay. For the new Conm ssioners,
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sonetimes actions we take at the nmeeting result in inmmediate
amendnents to the work plan, and so that's why it's sort of
sometimes on the fly we're making changes. That's why |
wanted to nmake sure we just had the one change and that was
It. So we need a formal notion then to approve the work
plan as it's presented before us now.

DR MCKENZI E:  Conmi ssi oner McKenzie. Myve to
approve the work plan as presented.

MR FALAHEE. |Is there a second for that?

MS. TURNER- BAI LEY:  Conmi ssi oner Turner-Bail ey.
Support .

MR FALAHEE: Thank you both. Questions or
di scussion? Al in favor of the notion please say aye.

ALL:  Aye.

MR FALAHEE: (Qpposed? Geat.

(Wher eupon notion passed at 10:53 a.m)

MR. FALAHEE: Next item looking into 2025 and
meeting dates, just so everybody knows. So Decenber 5 of
this year, and then in 2025: January 23, March 13, June 12,
Septenber 18, and Decenber 4. And we think those are final
as of now Al right. Thank you. Any other items to cone
before the Conm ssion today?

MR EASTER: We will need a notion and vote to
adopt those.

MR. FALAHEE: To adopt those dates?
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MR EASTER  Yeah.
MR FALAHEE: Al right. Thank you for rem nding

DR MCKENZI E:  Comm ssi oner MKenzie, nove to
approve the future neeting dates.

MR. FALAHEE. |s there support?

MR DRAKE: Commi ssioner Drake. Second.

MR. FALAHEE: Thank you. Al in favor please say
aye.

ALL: Aye.

(Wher eupon notion passed at 10:54 a.m)

MR FALAHEE: Any ot her business?

MR EASTER  Not hi ng.

MR FALAHEE: (kay. Anything fromthe
Commi ssioners? Geat. Entertain a notion to adjourn
pl ease.

DR MCKENZI E:  Conmi ssioner MKenzie. | nove to
adj ourn,

MR. FALAHEE: Support ?

DR FERGUSON:  Support. Ferguson.

MR FALAHEE: Al in favor say aye.

ALL: Aye.

MR FALAHEE: (Qpposed?

(Wher eupon notion passed at 10:54 a.m)

MR FALAHEE: Thank you all very nmuch. Thanks
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everyone in the room Appreciate all your help.

(Proceedi ng concluded at 10:54 a.m)
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CERTI FI CATE

|, Marcy A. Klingshirn, a Certified Electronic Recorder
and Notary Public within and for the State of M chigan, do
hereby certify:

That this transcript, consisting of 64 pages, is a
conplete, true, and correct record of the meeting given on
Sept enber 19t h, 2024.

| further certify that | amnot related to any of the
parties to this action by blood or marriage; and that | am
not interested in the outcone of this matter, financial or
ot herw se.

IN WTNESS THEREOF, | have hereunto set nmy hand this

30t h day of Septenber, 2024.

Maney b Korghoor

Marcy A. Klingshirn, CER 6924

Notary Public, State of M chigan
County of Eaton

My conm ssion expires: March 30, 2029
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