
Tribal Comment Summary 

The Michigan Department of Health and Human Services (MDHHS) sent written notification to 
the Tribal Chairs and Health Directors on July 9, 2018 informing them of the proposed Healthy 
Michigan Plan (HMP) Section 1115 Demonstration extension application amendment and 
offered to have a consultation conference call on August 6, 2018.  MDHHS posted the HMP 
Section 1115 Demonstration extension application amendment and supporting documents on the 
MDHHS web page and published a notice in newspapers across the state.  The initial in-person 
tribal consultation took place on July 11, 2018 during the Quarterly Tribal Health Director’s 
Association meeting in Watersmeet, Michigan, where the details of the waiver extension 
amendment application were discussed.   A tribal consultation conference call was held on 
August 6, 2018 that provided detailed information about the proposed HMP changes and how 
these changes will impact Native Americans.  During this call, several tribes requested a follow-
up in-person consultation meeting to further discuss the issues.   

The follow-up in-person tribal consultation meeting was held in Lansing, MI on August 27, 2018 
from 3:00 to 5:00 pm.   This meeting included members from various tribes throughout 
Michigan, MDHHS leadership, and senior members from Governor Snyder’s staff.  All 
comments were reviewed and considered by MDHHS in the development of the final waiver 
amendment.  Below is a summary of the comments received.  Copies of all written tribal 
comments are included in this attachment.     

Many of the commenters expressed concern regarding the impact of implementation on tribal 
members, leading to a loss of coverage and increasing the administrative burden on beneficiaries.  
In general, the comments reflected the following themes: 

1. Native Americans should be exempt from the workforce engagement requirements;
2. If workforce engagement requirements are implemented, allow an additional 3 months of

non-compliance in counties of high rates of seasonal unemployment;
3. Suggestions to expand the Medically Frail list of diagnosis codes;
4. The comment period should be extended because the tribal consultation requirements

were not met;
5. Work requirements will cause a financial burden on the Indian Health System (IHS); and
6. Request for exemption from the healthy behavior 48 months of cumulative eligibility

requirement.

1. Native Americans should be exempt from the workforce engagement requirements

Comments:  Tribal representatives disagreed with CMS’ view that exempting Native Americans 
from workforce engagement requirements would present civil rights concerns and believe an 
exemption would be permissible. 

MDHHS Response:  MDHHS is required to submit the waiver amendment to CMS in compliance 
with PA 208 of 2018, which does not include an exemption for Native Americans.  However, 
MDHHS intends to continue consultation with the tribes throughout the waiver submission and 
implementation process and anticipates additional comment from CMS on these issues. 
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2. If workforce engagement requirements are implemented, allow an additional three 

months of non-compliance in geographically isolated areas with high rates of seasonal 
unemployment 

 
Comments:  Tribal members voiced concerns during the consultation that they are 
disproportionally impacted by seasonal unemployment rates in geographically isolated areas and 
they should be exempt from the workforce engagement requirement.  Other tribal members 
commented that if they are required to participate, they should be allowed to claim an additional 
three months of non-compliance.  Tribal members further noted that the mandatory workforce 
engagement requirements will create a barrier to Medicaid access that is unique to tribal 
members as well as those individuals located in the most geographically isolated areas of the 
State where employment opportunities are limited or seasonal at best.  Additionally, tribal 
members commented that Native American beneficiaries may not be able to meet the work 
requirements due to lack of connection to State employment programs. 
 
MDHHS Response:  During the legislative process, PA 208 of 2018 was revised to grant 
individuals three months of noncompliance in a 12-month period, which would account for 
seasonal fluctuations in unemployment. In addition, state law recognizes participation in Tribal 
Employment Programs as a qualifying activity for the workforce engagement requirements. 
Finally, as noted above, MDHHS intends to work collaboratively with the tribal community 
throughout the waiver implementation process to assure that the concerns of tribal members are 
addressed, whenever possible, in accordance with state law. 
 
3. Suggestions to expand the Medically Frail list of diagnosis codes 

 
Comments:  Commenters suggested MDHHS add additional behavioral health diagnosis codes to 
the medically frail list.   
 
MDHHS Response:  MDHHS reviewed the suggested diagnosis codes and has revised the list to 
incorporate many of the codes.  The medically frail process and a complete list of the diagnosis 
codes can be found on the MDHHS website. 
 
4. The comment period should be extended because the tribal consultation requirements 

were not met in accordance with the State of Michigan or Michigan Tribal-State 
Accord 

 
Comments:  Tribal representatives asked MDHHS to extend the comment period because they 
did not believe the conference call on August 6, 2018 satisfied the tribal consultation 
requirements. 
 
MDHHS Response:  Although MDHHS believes that the August 6, 2018 conference call met 
Medicaid State Plan tribal consultation requirements, per the request of tribal members, 
MDHHS held an in-person consultation meeting on August 27, 2018 to allow for additional 
testimony and extended the tribal comment period to August 31, 2018.  Any comments received 
from tribal members by August 31, 2018 are included in waiver documents submitted to CMS.  
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MDHHS welcomes additional comments from tribal members and is open to further stakeholder 
input after waiver submission. 
 
5. Work requirements will cause a financial burden on the Indian health system 
 
Comments:  Several comments indicated that the imposition of work requirements on Native 
Americans will cause a financial burden on the IHS system, by shifting funding responsibility 
from Medicaid to IHS as beneficiaries lose Medicaid coverage due to the work requirements.  
Furthermore, commenters believe this undermines the federal trust responsibility to provide 
healthcare to Native Americans.   
 
MDHHS Response: As MDHHS implements the workforce engagement requirements, it will 
undertake active outreach efforts to beneficiaries and partner with community stakeholders to 
ensure that beneficiaries understand program requirements and do not lose coverage as a result 
of noncompliance.  MDHHS will include the tribes in subsequent workgroups to implement the 
proposal as applicable. 
 
6. Request for exemption from the healthy behavior 48 months of cumulative eligibility 

requirement 
 
Comments:  While the tribes do encourage healthy behaviors through their own government 
programs and traditional practices, a request was made to exempt Native Americans from the 48-
month cumulative enrollment requiring the completion of healthy behavior to maintain 
healthcare coverage.    
 
MDHHS Response:  MDHHS did clarify in the waiver extension amendment that Native 
Americans who are receiving services through a Medicaid health plan are not exempt from this 
requirement.  Native Americans are a voluntary Medicaid health plan population.   
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August 27, 2018 
 
MDHHS 
Medical Services Administration 
Bureau of Medicaid Policy and Health System Innovation 
Attention: Medicaid Policy 
P.O. Box 30479 
Lansing, Michigan 48909-7979 
 
 Re:  Lac Vieux Desert Band of Lake Superior Chippewa Indians  

Comments Re: Healthy Michigan Plan §1115 Demonstration Waiver Extension 
Application Amendment 

 
Dear Mr. Wise: 
 
 The Lac Vieux Desert Band of Lake Superior Chippewa Indians (“Tribe”) appreciates the 
opportunity to respond to the State of Michigan’s (“State”) request to amend the Healthy Michigan 
Plan §1155 Demonstration Waiver Extension Application (“the Proposal”).  Like many tribes across 
the nation, the Tribe runs its own tribal health care facility (“LVD Health Center”), providing health 
care services to both Native and non-Native patients.  The LVD Health Center is a full-service health 
clinic, offering primary care, walk-in services, dental services, lab and imaging, chiropractic and 
physical therapy, optical care, acupuncture, behavior health and family services, and pharmacy 
services.  The LVD Health Center has 12 exam rooms with 2 procedure rooms and a care team area, 
a 9-chair dental suite with lab services, retail pharmacy, an imaging suite, a clinical lab, chiropractic 
and physical therapy department, an optical department with sales area and two patient exam rooms, 
behavior health and family services, an administrative suite, and a community gathering room.  The 
LVD Health Center is unique in that it provides services to both Native and non-Native patients and 
is only one of three providers accepting Medicaid in a four (4) county service area consisting of 
Dickinson, Gogebic, Ontonagon and Iron counties, making it a valuable resource in the rural and 
geographically isolated area on the western end of Michigan’s Upper Peninsula.    
 

As the Tribe understands it, the State, pursuant to Public Act 208 of 2018 is requesting 
authority from the Centers for Medicare and Medicaid Services (“CMS”) through the Proposal1  to 

                                                 
1 It is worth noting that the Proposal was not developed in accordance with the State-Tribal Accord (per Executive 
Directive 2001-2) entered into between Governor Engler (2002) and extended by both Governors Granholm and 
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implement changes in cost-sharing requirements for beneficiaries of the Healthy Michigan Plan 
(“HMP”) for individuals with income between 100% and 133% of the federal poverty level as well 
as implement certain workforce engagement requirements to maintain eligibility.2 After being 
presented with notice of the HMP Application Amendment in December 2017 that did not include 
information as to how the HMP Application would be amended, the Tribe received another notice 
with more information in July 2018 - the same date the Proposal was made available for public 
comment.  A conference call with the tribes was held on August 6, 2018 but little was dedicated to 
allowing tribes to address concerns or voice any suggestions, revisions or objections as indicated by 
the notice.  A Tribal/State consultation is scheduled for August 27, 2018. 

 
While the Tribe appreciates that the Proposal recognizes that Native Americans are exempt 

from the cost-sharing requirements as required by federal law3, it must be noted that no such 
exemption has been recognized for Native Americans regarding the work requirements further, it 
fails to recognize Congress’s intent that Medicaid be administered in a manner that supports Indian 
Health Services (“IHS”’s) provision of health care to Native Americans.  Indeed, based on the 
Tribe’s experience and data, three things about the Proposal are abundantly clear, (1) mandatory 
work requirements will create a barrier to access to Medicaid that is unique to IHS beneficiaries as 
well as those individuals located in the most geographically isolated areas of the State where 
employment opportunities are limited or seasonal at best4; (2) the Proposal’s imposition of additional 
qualifying requirements for both Native Americans and non-Native Americans served by the LVD 
                                                 
Snyder, which calls for a respectfully government to government relationship when dealing with Michigan Federally 
Recognized Tribes of which Section V. Implementation, reads: 
 

For purposes of this accord, “state action significantly affecting tribal interests” is defined as regulations or 
legislation proposed by executive departments, and other policy statements or actions of executive 
departments, that have or may have substantial direct effects on one or more tribes, on the relationship 
between the state and tribes, or on the distribution of power and responsibilities between the state and 
tribes.  State action includes the development of state policies under which the tribe must take voluntary 
action to trigger application of the policy.   

 
Consultation occurs before or in conjunction with policy, legislative, regulation development, not at the same time it 
is made available to the public 

 
2 While the Tribe has been assured that the Proposal affects only those individuals who fall between 100%-133% of 
the federal poverty level, what happens to those individuals who are unable to become gainfully employed or lose 
their employment?  Notwithstanding the fact that in the Western Upper Peninsula, there are more residents than 
jobs, where is the line between Medicaid eligibility and Upper Peninsula Health Plan (“UPHP”) coverage?  And if 
there is a line, while an individual is in an unemployed situation, don’t the additional requirements actually 
discourage an individual with a chronic health condition who needs medical care not to work in order not to become 
eligible for the UPHP?     
3 See 42 CFR 447.56 
4 While tribal governments support full employment for their citizens, mandating work requirements through the 
Medicaid program will not increase employment in Indian Country where unemployment rates remain the highest in 
the United States.  U.S. Census Bureau numbers reflect the unemployment rate among Native Americans nationwide 
is at least 12% (in some places they are as high at 40% or much higher) well over twice the national average of 
4.9%.  Moreover, many tribal citizens provide for their families through traditional work outside the formal 
economy, such as through subsistence fishing, hunting, gathering, offering spiritual support, traditional healing 
services, and other culturally significant activities in which the exchange of gifts for services is traditionally 
recognized. How are these activities to be counted to meet workforce engagement requirements?  While reference in 
the Proposal has been made to “tribal employment programs” which may encompass content designed to track such 
“employment”, the existence of such a program assumes the Tribe has the resources available to develop, operate 
and sustain such a program. That is simply not the case for many tribes. 
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Health Center will preclude Medicaid reimbursement for the Tribe; and (3) the Proposal lacks a 
comprehensive list of exemptions to identify an individual as medically frail recognizing the broad 
spectrum of behavioral health diagnosis encompassed by ICD-10.   

 
It is important to note that Section 1911 of the Social Security Act, enacted over 40 years 

ago, authorizes IHS and tribally operated programs like the LVD Health Center to bill the Medicaid 
program and receive reimbursement.  Section 1911 was enacted to provide supplemental funding to 
the Indian health systems and designed to ensure that Medicaid funds would “flow into IHS 
institutions.”  Unlike other Medicaid enrollees, IHS beneficiaries have access to the IHS system at no 
cost to them.  Faced with mandatory work requirements, Native American enrollees will simply 
choose to no longer participate in the Medicaid program.  That, in turn, will deprive the LVD Health 
Center of Medicaid resources that is contrary to the Congressional intent of §1911 of the Social 
Security Act and thwart the objectives of the Medicaid statute for purposes of Indian health.5   

 
Indeed, the Proposal in its current form amounts to nothing more than a condition to the 

Tribe’s access to Medicaid reimbursement funding based on the contingency of an individual 
Indian’s compliance with a State-created “experimental, pilot or demonstration project.” Given that 
an individual Indian would receive the same health care at the Tribe’s health clinic or any other IHS 
facility regardless of his or her qualification under the State’s Medicaid plan, it is a certainty the 
number of such persons who would participate in the State plan that imposed additional qualifying 
requirements would decline, thus precluding Medicaid reimbursement for the Tribe. This 
interposition of extra statutory State requirements would therefore result in a decrease in funding to 
support the LVD Health Center; and importantly, as a matter of law, such decrease would be 
accomplished through an exercise of administrative discretion (i.e., CMS’s approval of a State 
Medicaid plan waiver applications), not statutory directive or authorization.  Moreover, this exercise 
of discretion would undermine Congress’s manifest intent that CMS administer Medicaid in a 
manner that supports IHS.  In fact, Congress has provided that IHS reimbursements from Medicaid 
be borne entirely by CMS, with no portion paid by any state.6 Nothing in Congress’s provision for 
IHS reimbursements—a framework that narrowly focuses on “services provided” and the facility 
providing those services—leaves room for CMS to impose additional requirements on program 
beneficiaries as a prerequisite to IHS’s obtaining Medicaid reimbursements. 

 
It is also important to note that mandatory work requirements for Native Americans is 

inconsistent with federal treaty and trust obligations.  In fact, Congress declared in the Indian Health 
Care Improvement Act (P.L. 94-437), “that it is the policy of this Nation, in fulfillment of its special 
trust responsibilities and legal obligations to Indians…to ensure the highest possible health status for 
Indians and urban Indians and to provide all resources necessary to effect that policy.”7 Despite this 
commitment, Native Americans still face enormous health disparities and continue to have a lower 
life expectancy than the overall population.  Native Americans are more likely to die of diabetes, 
unintentional injury, intentional self-harm or suicide, chronic lower respiratory diseases, liver 
                                                 
5 Between August 1, 2017 and August 1, 2018, Upper Peninsula Health Plan enrollees represented approximately 
13% of the total billable medical patient encounters at LVD Health Center.  These medical patient encounters 
constituted over 30% of LVD Health Center revenue during that same period.  In addition, these percentages for 
both patient encounters and revenue are significantly higher when adding in dental and other services currently 
offered at the LVD Health Center.  That information was unavailable at the time of submission of these comments. 
6 42 U.S.C. § 1396d(b) (“the Federal medical assistance percentage shall be 100 per centum with respect to 
amounts expended as medical assistance for services which are received through an Indian Health Service facility 
whether operated by the Indian Health Service or by an Indian tribe or tribal organization”). 
7 25 U.S.C. § 1602(1). 

Attachment N



4 
 

disease, influenza and pneumonia.8 Yet, the IHS is currently only funded at around 60% of need.9  
Congress intended for Medicaid to help address this funding shortfall when it authorized IHS to bill 
Medicaid.10 This is made clear by the legislative history surrounding such authorization which states 
that “[t]hese Medicaid payments are viewed as a much-needed supplement to a health care program 
which has for too long been insufficient to provide quality health care to the American Indian.”11 To 
ensure that Indian health care remained a federal responsibility that was not shifted to the states, 
Congress also enacted legislation to provide for a 100% federal medical assistance percentage for 
Medicaid services received through and HIS or tribal facility, like the LVD Health Center.12  
Congress has also amended Medicaid numerous times to accommodate the unique nature of the 
Indian health system.13  To be sure, Medicaid has become a critical component of the United States’ 
fulfillment of its trust responsibilities to provide for Native American health care.  Additional State 
mandated requirements on Native Americans which serve as a barrier to Medicaid are fundamentally 
at odds with the Federal governments treaty and trust responsibilities to the Indian tribes.  

 
Furthermore, failure to include an exemption for desolate and geographical isolated areas 

undermines the overall purpose of the Social Security Act as it related to the Medicaid program and 
could prove detrimental to the State as an argument could be made that the State has failed to 
adequately consider the basic question of whether the Proposal would harm the core Medicaid goal 
of providing health coverage.14  The rapid rate at which the Proposal is moving through the Michigan 
Department of Health and Human Services for submission to CMS15 and the depressed economic 
conditions of Michigan’s Upper Peninsula reinforces a lack of adequate reflection on the part of the 
State.16   

 
Finally, with over 68,000 ICD-10 codes that identify medical conditions that could lead to a 

diagnosis that result in an enrollee being diagnosed as medically frail, only 500 codes are specified.  
                                                 
8 See Indian Health Service, Factsheets: Disparities, https://www.ihs.goc/newsrooms/factsheets/disparities/.  
9 See Indian Health Service, Frequently Asked Questions. 
10 42 U.S.C. §§ 1395qq, 1396j. 
11 H.R. Rep. No. 94-1026-Part III at 21 (May 21, 1976, reprinted in 1976 U.S.C.C.A.N. 2796). 
12 42 U.S.C. § 1396(d). 
13 Balanced Budget Act of 1997 (P.L. 105-33)(providing an exception for American Indians/Alaskan Natives and 
others when allowing states new flexibility to mandate enrollment into managed care systems); 42 U.S.C. §§ 
1396o(j), 1396o-1(b)(3)(A)(vii)(prohibited states from imposing premiums or cost sharing on American 
Indians/Alaskan Natives receiving covered services through HIS or a tribal facility); 42 U.S.C. §§1396a(ff), 
1397gg€(1)(H)(ensured that certain trust-related property would be excluded from ineligibility determinations); 42 
U.S.C. § 1396p(b)(3)(B)(imposed Medicaid estate recovery protections for American Indians/Alaskan Natives); 42 
U.S.C. § 1396u-2(h)(established special rules to ensure Indian health care providers are reimbursed by states using 
managed care systems). 
14 Cf. Stewart, et. al. v. Azar, Civ. Action No. 1:18-cv-152 (D.C. 2018) (finding the Secretary’s approval Kentucky’s 
HEALTH program arbitrary and capricious prohibiting Kentucky from implementing it until HHS makes an 
assessment of whether the program in fact will help the state furnish medical assistance to its citizens).  
15 P.A.208 of 2018 was signed into law on June 22, 2018.  The Proposal was released on July 9, 2018.  MDHHS is 
mandated to submit the Proposal by October 1, 2018. Little more than 90 days will pass between development and 
submission of the Proposal that could affect hundreds of thousands of Michigan residents. 
16 In March 2018, the Bureau of Labor Statistics report a 6% unemployment rate in Gogebic County and a 10.3% 
unemployment rate in Ontonagon County. With the recent announcement of the closing of the Ojibway Correctional 
Facility, the largest and highest paying employer in Gogebic County, those numbers are sure to rise. 
https://www.mlive.com/news/index.ssf/2018/08/plan_to_close_prison_rocks_up.html.  Coupled with transportation 
issues and inclement weather, workforce engagement requirements are simply out of tune with the State’s most 
geographically isolated areas. 
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The current list lacks significant behavioral health diagnoses that are likely to affect an enrollee’s 
ability to meet the work requirements.  Specifically, the current list of ICD-10 codes fails to include 
F31-F68.10, all of which may represent significant impairments to an individual’s ability to be active 
20 hours each week, let alone attain gainful employment.  These ICD-10 codes include diagnoses 
such as severe bi-polar disorder, sever manic depressive disorder, certain adjustment disorders and 
other significant diagnoses which could very well lead to an individual being determined medically 
frail.  In addition, the language used to describe a medically frail diagnosis seems to require that an 
individual self-report, a claims analysis, and a health care provider referral.  The Tribe submits that 
the “and” should be revised to an “or” as both would provide adequate evidence of such a 
determination by a health care professional.     
 

For all the reasons explained herein, the Tribe is opposed to the implementation of work 
requirements for Native American HMP enrollees and HMP enrollees residing in desolate or 
geographically isolated areas of the State, and respectfully requests that the Michigan Department of 
the Health and Human Services: 

 
1. Consider the addition of a specific exemption from the workforce engagement 

requirements for Native Americans as well as those who reside in desolate or 
geographically isolated areas of the State like Michigan’s Upper Peninsula.   

2. Revisit and revise the Proposal to include a more comprehensive list of behavioral health 
diagnosis when determining whether an individual is medically frail as well as clarify 
language regarding how such a determination is required to be made. 

3. Include the Tribe as a partner at the table during the revision process before submission 
to CMS in order to ensure the goals of the State/Tribal Accord are met. 

4. Include the Tribe in subsequent workgroups developed to implement the Proposal, if 
applicable.      

 
 

Regards, 
 
 
 

James Williams, Jr., 
Tribal Chairman 
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American Indian Health and Family Services  

Of Southeastern Michigan, Inc. 
 

Minobinmaadziwin  “A Good Life” 
 

4880 Lawndale, Detroit, MI 48210 ● Mail: P.O. Box 810, Dearborn, MI  48121 

Clinic: (313) 846-6030 Fax: (313) 846-2751● Administration: (313)846-3718 Fax: (313) 846-0150  
 

 
To: State of Michigan 
Re: 1115 Waiver Extension Application- Work Requirement Requested Exemption for Tribal 
Members 
 
 
American Indian Health and Family Services of Southeastern MI, is a non-profit health center 
whose mission is to empower and enhance the physical, spiritual, emotional, and mental 
wellbeing of American Indian/Alaska Native individuals, families and other underserved 
populations in SE MI through culturally grounded health and family services./ 
 
I write this letter today with deep concern regarding the 115 Waiver Extenstion Application 
and specifically the states lack of exemption for Native Americans. As a general matter, we 
are concerned that work and community engagement requirements have the potential to 
significantly limit access to healthcare for the most vulnerable populations. 
 
The Federal Government’s trust responsibility for the provision of health care to AI/ANs has 

long been recognized and applies to all federal agencies.2   Medicaid is one of the major 

programs the Federal Government utilizes in its implementation of this responsibility. 27% of 

nonelderly AI/AN adults, half of AI/AN children, and 40% of urban AI/AN UIHP patients are 

enrolled in Medicaid.3   It is thus imperative that states that seek Section 1115 waivers do not 

impose any undue burdens or requirements on the AI/AN population that would limit their 

participation in the Medicaid program, including work and community engagement 

requirements. AIHFS herefore supports the exception for AI/ANs from its work requirement 

proposal language from Utah, which states that “[i]ndividuals with verified membership in a 

federally recognized tribe will not be required to participate, but they may participate in the 

work requirement if they choose. They will not lose eligibility if they fail to participate.”4   

AIHFS notes that this should be interpreted as applicable to AI/ANs, including urban AI/ANs 

seen at UIHP facilities. Imposing this work requirement on the AI/AN population would be a 

violation of the trust obligation and this exception is therefore necessary for compliance with 

legal obligations. We thus request that the State of Michigan include this important 

exemption in their waiver application. 

2 In addition, this responsibility is not restricted to the borders of reservations and follows AI/ANs to urban centers where 
over 70% of AI/ANs live. See S. Rep. 100-508, Indian Health Care Amendments of 1987, Sept. 14, 1988, at 25. 

3 Henry J. Kaiser Family Foundation, Medicaid and American Indians and Alaska Natives (Sept. 2017); Indian Health Service, 
Office of Urban Indian Health Programs, UDS Summary Report Final – FY2016 (as of May 6, 2018). 

4 State of Utah, 1115 Primary Care Network Demonstration Waiver: Adult Expansion Amendment Request (June 22, 2018) 
at 6. 
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Furthermore, AIHFS cautions that any denial of AI/ANs exemption to work requirements on 

the basis of categorization of AI/ANs as a racial group is misguided and founded on an 

incorrect understanding of both law and facts. 

 

First, Title VI of the Civil Rights Act of 1964 prohibits programs receiving federal financial 

assistance from discriminating on the basis of race, color or national origin. But Title VI does 

not preclude the federal government from requiring states to recognize unique obligations to 

AI/ANs under federal law. Based upon the unique legal status of Tribes under Federal law, the 

Federal government’s trust and responsibility toward AI/ANs as authorized by Congress, CMS 

must affirmatively address barriers to healthcare for the AI/AN population. 

 
Since the formation of the Union, the U.S. has recognized Indian Tribes as sovereign nations. 

This unique government-to-government relationship between Indian Tribes and the Federal 

Government is grounded in the U.S. Constitution, numerous treaties, statutes, Federal case 

law, regulations, and executive orders that establish and define a trust relationship with 

Indian Tribes and AI/AN people. This relationship derives from this political and legal 

relationship and is not based upon race. 

 
Congress has already enacted a statute requiring CMS to support the Indian health system 

through Medicaid. Section 1911 of the Social Security Act “made clear [Congress’s] intent to 

leverage the Medicaid and Medicare programs for fulfillment of its trust and treaty 

obligations[.]”5   These changes to the Social Security Act were political actions – political in 

nature – not a race-based classification. 

 
Moreover, the Supreme Court has recognized the principle that CMS has valid legal authority 

to single out IHS beneficiaries for special treatment in its administration of its programs, and 

has repeatedly upheld this unique political status and government- to-government 

relationship. In Morton v. Mancari, 417 U.S. 535 (1974), the Supreme Court held that, “[a]s 

long as the special treatment [for Indians] can be tied rationally to the fulfillment of Congress’ 

unique obligation toward the Indians, such judgments will not be disturbed.” Id. at 555. This 

principle has been reaffirmed numerous times both  by the Supreme Court and every Federal 

Appellate Circuit Court of Appeals that has been presented with this issue. 

5 Letter of Bipartisan Senators to Department of Health and Human Services Secretary concerning AI/AN 
exemptions to Medicaid work requirements (April 27, 2018) [hereinafter “Senate Letter”]. 
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Finally, the U.S. Senate reaffirmed that CMS has both the authority and the trust 
responsibility to ensure Medicaid is available to AI/ANs. The U.S. Senate Committee 
on Indian Affairs stated in a letter to CMS that Supreme Court precedent in Morton 
“— combined with a number of statutes, regulations, and additional court decisions 

– confirms that Tribes are not a racial group but rather political communities.”6   The 
Senators further state that Congress’s extension of Medicaid to IHS beneficiaries 
rests  on the “solid principles . . . [t]hat Congress can extend federal benefits to 
Indian tribes and their members as a means of fulfilling Congress’s unique obligation 

toward tribes— all while abiding by the Equal Protection clause.”7 

 
 

For the aforementioned reasons, AIHFS supports the AI/AN exception from the work 

requirement that should be included in Michigan’s  1115 demonstration waiver. This 

exception is consistent with Congressional practice and intent as well as Supreme Court 

precedent and is necessary to comply with the Federal Government’s trust obligation to 

AI/ANs. 

 
 

Sincerely, 
 

 
 
Ashley Tuomi, CEO 
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