COMMENTS RECEIVED ON STAFF DRAFT STRAW PROPOSALS

As part of the MPSC Staff’s collaboration with local units of government, project developers, and other
interested persons to develop application filing instructions and guidance for the Commission’s
consideration to implement the provisions of PA 233 of 2023 for renewable energy and energy storage
facility siting, the MPSC Staff is requesting informal comments on the items presented in this document.
This is a partial draft which will be refined over time based on comments received and further
engagement with subject-matter experts and interested persons.

See Comment Request

On May 28 2024, MPSC Staff presented on partial drafts of the following:

a) Site plans and minor changes
b) Emergency response and fire response plans
c¢) Conditions for consideration

This document contains the comments received through June 12, 2024 in response to the staff draft
straw proposals above and linked in the Comment Request. The comments received will be considered
and will inform changes to the proposals prior to submission in Case No. U-21547 on June 21, 2024.


https://www.michigan.gov/mpsc/-/media/Project/Websites/mpsc/workgroups/2023-Energy-Legislation/Renewable-Energy-and-Energy-Storage-Siting/Siting--Comment-Request-5-28-24.pdf?rev=00be2648158a4f94b136c7268b6a6602&hash=65F02F13E870D6427E212411691D8A98

COMMENTS OF THE MICHIGAN ENERGY INNOVATION BUSINESS COUNCIL
AND ADVANCED ENERGY UNITED

June 12, 2024

Introduction and General Comments

The Michigan Energy Innovation Business Council (“Michigan EIBC”) and Advanced Energy
United (“United,” collectively “Michigan EIBC/United”) appreciate the opportunity to provide
comments on the Michigan Public Service Commission (“Commission” or “MPSC”) Staft’s
(“Staff”) initial partial draft on site plans, emergency response and fire response plans, and
conditions for consideration (“Partial Draft”) to implement the provisions of Public Act 233 (“PA
233”). Michigan EIBC/United represent a large number of utility-scale solar, wind, and storage
developers working on projects in Michigan and were deeply involved in the development and

passage of PA 233.

The comments below identify a number of places where the proposals in the Partial Draft would
add expenses that would unnecessarily increase the cost of projects without benefit to utility
ratepayers or the Commission’s decision making process, create improper burdens on the property
rights of landowners. In addition, in some cases, these proposals have little or no support in the

language of the statute.

Overall Comments

Order of Requirements

On May 28M at the MPSC Stakeholder Meeting, the Michigan Association of Drain
Commissioners (“MACDC”) presented a draft proposal for consultation with applicants for
projects under PA 233. Although that draft is not the subject of this comment request, Michigan

EIBC/United would like to offer several clarifying comments.

First, the MACDC proposed that MPSC Staff should attend the initial scoping meetings with an

applicant. However, according to Michigan EIBC/United members, developers will still prefer to



permit utility-scale wind, solar, and storage projects at the local level. As such, at the time of the
initial scoping meeting with the County Drain Commissioner, it is unlikely that the developer
would know that the project would be the subject of an application to the Commission. Instead, it
is much more likely that the developer would plan to proceed at the local level. If the MPSC Staff
were required to attend every scoping meeting between a developer and the County Drain
Commissioner, not only would that become extremely resource and time intensive, but also, it
would likely be a waste of time because most of the projects for which the Staff attended meetings
would be permitted at the local level and never be filed at the Commission. It could also create
confusion with local government authorities regarding the status of siting approvals if it appeared
the Commission process was already underway due to participation by the Commission during the

early development process.

Second, the MACDC suggested that an applicant would need to have an approved Minimize,
Mitigate, and Repair (“MMR”) plan and drain permit to apply to the Commission for a land-use
permit. However, any such requirement would end up trapping the applicant in an endless loop.
This is because the land-use permit is normally the first permit that a developer seeks since it sets
the final footprint and agreed upon physical conditions for the project. Until the land-use permit is
approved, the developer does not know the final footprint or design of the project. Other local or
state permits needed for project operation are granted based on that design as an input. This
includes permits for any affected drains (in part because the design impacts how or whether a drain
will be affected). For instance, Michigan Administrative Rule R. 281.922a(6)(b), which applies to
wetland permits, uses as a factor in determining a feasible and prudent alternative whether “a
different configuration” is possible — typically, that requires the actual configuration (usually
contained in a land-use approval) as a baseline. Developers often want to avoid a situation in which
a shift in configuration during the siting process triggers necessary amendments or entirely new

permit applications with other authorities.

Typically, once a developer has a land-use permit in hand, it is then time to formally apply for
other permits (e.g., environmental, drain and road permits) and then seek permits associated with
construction (e.g., building, electrical, occupancy). It is clear that a land-use permit granted by the

Commission does not give the applicant any rights to avoid getting other required permits, as



indicated by PA 233 (which did not modify the authorities of drain commissioners or state agencies
in relation to any permit issued by those entities). The only authority granted by the Commission
under PA 233 is a land-use permit for siting. As such, a developer with a land-use permit will still
need to seek all of the other permits required by law. In other similar siting contexts, the
Commission often includes standard language in its orders noting that the Commission’s order
approving siting does not obviate the need to receive other permits required by law for the

construction and operation of the approved infrastructure.

PA 233 sensibly requires developer consultation with the drain commissioners (as well as state
agencies including the Department of Environment, Great Lakes, and Energy and Department of
Natural Resources) prior to initiation of a Commission process. Also sensibly, PA 233 did not
require the permits and permissions that these authorities grant to be included in the application to
the Commission. As a matter of good project management, it is common for the developer to begin
conversations with each of the necessary permitting entities in advance of having a final land-use
permit in hand, to ensure that there are no required conditions for other permits and permissions
which would require a change in the land-use permit. But it is not common to receive all other
permits, because it can limit the developer’s flexibility to respond to requested changes in the siting
process. Accordingly, the Commission can, and should, as stated in PA 233, require the applicant
to have consulted with the drain commission prior to applying for a land-use permit. This may
include submission of a preliminary MMR plan focused on best management practices and
anticipated drain commission permits to be required. This will ensure the land-use permit is well

informed and likely to comply with various laws.

Brownfield Projects

Michigan EIBC/United recommend that the Commission clarify that certain requirements may not
be applicable to all projects, including those sited on brownfields. For example, Section (3)(7) of
the Partial Draft, proposes to require a description of screening, landscaping and vegetative cover.
These requirements may not be applicable in a standard manner to brownfield projects (e.g., it is
not always possible to plant woody vegetation on a landfill). In addition, brownfield sites can have
existing site requirements in place as a result of the closure and remediation of the site. For

example, the U.S. Environmental Protection Agency may require fencing around a brownfield site
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when it is closed/remediated. It is important that a subsequent land-use approval from the
Commission, for example, does not require removal of that fence and planting of vegetative
screening when that is not possible per the remediation requirements. Overall, it will be important

to ensure added flexibility when dealing with brownfield sites.

Site Plans and Minor Changes

Section 1: Planned Facilities

The Partial Draft proposes to require both PDF versions of maps showing a number of required
items as well as electronic GIS maps. It may be helpful to compare this proposal to that required
for the approval of pipelines under Public Acts 9 and 16 of 1929 (“PA 9” and “PA 16”) and
transmission lines under Public Act 30 of 1995 (“PA 30”). For example, PA 9 requires an applicant
to “submit to the commission, accompanied by due application, a map or plat of such proposed
line or lines which it desires to construct, showing the dimensions and character of such proposed
pipe line or lines, its compression stations, control valves, and connections, . . .”! Similarly, PA 30
requires “A detailed description of the proposed transmission line, including its route and its
expected configuration and use.”? In practice, approved transmission lines (such as that approved
in Case No. U-17041%) have not required GIS maps. Creation of a GIS map with all of the
information accessible to users will require significant skill and will come at an additional cost —
one that does not seem necessary or beneficial to Staff or intervenors. It also may be difficult to
lock the map layers to ensure that it is not possible to manipulate them and potentially change the
appearance of a site plan. Michigan EIBC/United encourage the Commission to carefully consider
whether there is adequate added value to requiring GIS maps with layers that can be toggled on
and off given the additional costs to the applicant and additional costs to any intervenor who does

not yet have a GIS program.

The Partial Draft proposes to require, in addition to the hardcopy and GIS maps, an aerial
photograph of the site location. To the extent that the Partial Draft proposes to require images of

1 Public Act9 of 1929. MCL 483.109. Available at https://www.legislature.mi.gov/Laws/MCL?0bjectName=mcl-483-
109.

2 Public Act 30 of 1995. Available at
https://legislature.mi.gov/(S(x24303vwciwuzdmditqOicgb))/documents/mcl/pdf/mcl-act-30-0f-1995.pdf.

8 Commission Order in Case No. U-17041. July 29, 2013. Available at https:/mi-
psc.my.site.com/sfc/servlet.shepherd/version/download/068t0000000we2zAAA.



https://www.legislature.mi.gov/Laws/MCL?objectName=mcl-483-109
https://www.legislature.mi.gov/Laws/MCL?objectName=mcl-483-109
https://legislature.mi.gov/(S(x24303vwcjwuzdmditq0icqb))/documents/mcl/pdf/mcl-act-30-of-1995.pdf
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planned facilities, screening, etc., it is unclear whether the Staff propose that those images be
superimposed on a current aerial photograph. If so, this would be an unusual requirement,
compared to requiring a depiction (i.e., line drawing), which is typical for site plans. In addition,
in many cases, it will be very expensive, if not impossible, to obtain such an aerial photograph. To
gain an accurate photograph, in all likelihood, a developer would need to hire a drone photography
company, which, depending on the location, might not be allowed and may be bothersome to
neighbors and landowners. Instead, a Google Earth image (as an alternative to an aerial photograph
and to a GIS map) should be sufficiently detailed and accurate to allow an applicant to depict the

items proposed to be required in the Partial Draft.

In (d), the Partial Draft proposes to require “A description of the maximum height of solar panels,
wind turbines, storage facilities, and associated electrical equipment in relation to existing
overhead communication and electric transmission lines, in relation to the maximum height
allowed under a Determination of No Hazard to Air Navigation by the Federal Aviation
Administration under 14 CFR part 77 (for wind turbines).” The language in this section is
confusing given the use of “in relation to” twice. In addition, because compliance with FAA
regulations is already required, this requirement seems duplicative. As such, Michigan
EIBC/United recommend that this section be revised to read: A description of the maximum height
of solar panels, wind turbines, storage facilities, and associated electrical equipment in relation to

existing overhead communication and electric transmission liness-in—relation—to-the-maximum

Aviation Administration under 14 CFR part 77 (for wind turbines).” If that change is not
made, at a minimum, this section should be revised to read: A description of the maximum height
of solar panels, wind turbines, storage facilities, and associated-electrical equipment in relation to
existing overhead communication and electric transmission lines, and in relation to the maximum
height allowed under a Determination of No Hazard to Air Navigation by the Federal Aviation

Administration under 14 CFR part 77 (for wind turbines).”
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Section 2: Area Land Use Information

Section (€)(2)

In (e)(2), the Partial Draft proposes to require a map showing “prime farmland and cultivation of
specialty crops.” The Commission should better define what is meant by “prime farmland” and
what definition an applicant should use to determine which land fits that category. Michigan
EIBC/United recommend that the definition of prime farmland should mirror that of the U.S.
Department of Agriculture’s Natural Resource Conservation Service, which is easily identifiable
in an online database.* Similarly, “specialty crops” should have a specific and common definition
that recognizes what is truly a specialty crop for Michigan, as a crop that may be considered a
specialty crop in a different region would be a common crop here. The Michigan Department of
Agriculture and Rural Development publishes a list of specialty crops as part of its Michigan
Specialty Crops Block Grant program.® It is also not clear how an applicant would know (short of
surveying every farmer within a two-mile radius of a project) which farmland is used to cultivate
specialty crops. The Staff should clarify that they intend for an applicant to use publicly available

data and should provide definitions of both “prime farmland” and “specialty crops.”

Section (e)(3)

In (e)(3), the Partial Draft proposes to require a map of “any existing overhead and underground
major facilities for electric, gas or telecommunications transmission within the facility and
surrounding area and a summary of any consultations with owners of major facilities for electric,
gas or telecommunications that may be impacted by the facility (crossing existing utilities or
otherwise).” It is unclear what is meant by “surrounding area.” If this term is interpreted too
broadly, it could lead to incredibly onerous survey boundaries. As such, Michigan EIBC/United
recommend removing “and surrounding area” or, at the least, clarifying that this map should be

based on publicly available data.

4 U.S. Department of Agriculture Natural Resource Conservation Service. “Soil Data Access (SDA) Prime and other
Important Farmlands.” Available at
https://efotg.sc.egov.usda.gov/references/public/LA/Prime_and other Important Farmland.html.

> Michigan Department of Agriculture and Rural Development. “Michigan’s Specialty Crop Block Grant Program.”
Available at https://www.michigan.gov/mdard/-/media/Project/Websites/mdard/documents/business-
development/grants/scbg/2021_mdard_eligible _commodities.pdf?rev=c9539¢263eee4d668500be7df2e7693c&hash
=AD79382D53E6B7C2C7B9CS8C4E07BEDDO.



https://efotg.sc.egov.usda.gov/references/public/LA/Prime_and_other_Important_Farmland.html
https://www.michigan.gov/mdard/-/media/Project/Websites/mdard/documents/business-development/grants/scbg/2021_mdard_eligible_commodities.pdf?rev=c9539c263eee4d668500be7df2e7693c&hash=AD79382D53E6B7C2C7B9C8C4E07BEDD9
https://www.michigan.gov/mdard/-/media/Project/Websites/mdard/documents/business-development/grants/scbg/2021_mdard_eligible_commodities.pdf?rev=c9539c263eee4d668500be7df2e7693c&hash=AD79382D53E6B7C2C7B9C8C4E07BEDD9
https://www.michigan.gov/mdard/-/media/Project/Websites/mdard/documents/business-development/grants/scbg/2021_mdard_eligible_commodities.pdf?rev=c9539c263eee4d668500be7df2e7693c&hash=AD79382D53E6B7C2C7B9C8C4E07BEDD9
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Section (e)(5)

In (e)(5), the Partial Draft proposes to require a map of local zoning districts -- presumably for the
purpose of identifying which local government units are “affected” -- and ““a description of the
permitted and the prohibited uses within each zone.” This proposal is overly broad and complicated
and it is not clear how the permitted and prohibited uses within each zone are relevant to the
Commission’s determination. For example, it is unclear what the limitation of this request is (i.e.,
should every permitted and prohibited use be listed?). The description of applicable substantive
criteria for establishment of an overlay zone is irrelevant, because PA 233 imposes an alternative
procedure for zoning decisions. Michigan EIBC/United propose that (e)(5) should be modified to
read: “A map of existing local zoning districts and proposed zoning districts within the facility and

surrounding area-ané€

.,’
o—@

Section 3: Explanatory Information

Section (f)

In subsection (f), the Partial Draft proposes to require the applicant to include “Written

explanations of the elements and features shown on all provided maps as well as other planned
site/facility information including a description of the project area and the portion of the
community where the project will be sited including socioeconomic and demographic profiles,
major industries in the area, and local land use plans and policies.” A narrative description of the
“local land use plans and policies” incorporates local considerations that are not relevant to the
state siting legislation and could create confusion regarding who has ultimate authority over the
permitting process. Michigan EIBC/United encourage the Commission to narrow the scope of this
section so it does not include a description of “socioeconomic and demographic profiles, major

industries in the area, and local land use plans and policies.”

Section (f)(3
In (f)(3), the Partial draft proposes to require the applicant to “Describe any unusual features and

explain how the proposed project design accounts for unusual features.” It is not clear what
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“unusual” means in this context or how an applicant would determine that a feature was “unusual.”
Michigan EIBC/United encourage the Commission to provide a standard by which an applicant
could determine that a feature was “unusual.” If that is not possible, the Commission could at least

provide an exemplary list of items that would be considered “unusual.”

Section (f)(4

In (f)(4), the Partial Draft proposes to require written descriptions of the relation of the location of
the facility to “affected municipalities and taxing jurisdictions.” As described in detail in previous
comments (e.g., those submitted on April 26, 2024), Michigan EIBC/United continue to argue
strongly that “affected local unit of governments” in PA 233 are those with zoning jurisdiction —
especially because the law specifically references local units that “exercise zoning jurisdiction.”
For example, taxing jurisdictions may, in addition to the local government, include school districts,
library districts, drainage districts, or a variety of other special purpose taxing jurisdictions that are
not normally involved with siting and would not typically receive notifications or participate in
local zoning processes. In contrast, local decisions regarding taxation of solar facilities can
(appropriately) involve notification of taxing entities if a project uses a Payment in Lieu of Taxes
option.® The Commission should clarify if it intends to reference only “affected local units of
government” or whether it means any municipality and any taxing authority in the project area. If
the former, (f)(4) should be revised to read: “Written descriptions explaining the relation of the
location of the facility site, and all ancillary features not located on the facility site, to the affected
local units of government municipalities-and-taxing jurisdietions.” If the later, (f)(4) should be
revised to read: “Written descriptions explaining the relation of the location of the facility site, and
all ancillary features not located on the facility site, to all the-affeeted-municipalities and taxing

jurisdictions.”

Section ()(5
In (f)(5), the Partial Draft proposes to require an applicant to provide any local comprehensive

plan and indicate whether the facility is consistent with such a comprehensive plan. It is critical

& Compare Zoning Enabling Act notification requirements (MCL 125.3103(2) &125.3202(3)) to Solar Energy Facility
Taxation Act (MCL 211.1153) which includes notices to “taxing unit that levies ad valorem property taxes in the
proposed district.”
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for the Commission to remember in its evaluation that PA 233 was passed to expedite local siting
approvals by divesting local units of government of their zoning authority over renewable energy
projects unless their zoning ordinances met certain requirements. It is not, therefore, relevant to
the approval or disapproval of a project proposed to the Commission for a state permit under PA
233 whether or not the facility is consistent with a local comprehensive plan. In other words, if the
Commission has jurisdiction because the local ordinance is not a Compatible Renewable Energy
Ordinance (“CREQ”), then the comprehensive plan is irrelevant, because the Commission has no
statutory authority to consider it or base its decision on it. Although such a comprehensive plan is
different from a zoning ordinance, it is likely that a facility would not be consistent with, at least,
a local zoning ordinance because if it was consistent (and, for example, the local ordinance is a

CREO), the project would instead be seeking approval at the local level.

Section ()(13

In (f)(13), the Partial Draft proposes to require a description of consultations undertaken with
relevant state, tribal, and federal agencies related to anticipated environmental and natural resource
impacts. These agencies have one thing in common: they are all agencies that may have permitting
authority or are entitled to consultation regarding permitting decisions for permits that may be
necessary for the project (e.g., the Department of Environment, Great Lakes, and Energy has
authority over wetlands or other Clean Water Act permits that may be necessary). This is consistent
with the recommended treatment of drainage permitting authorities discussed above. Outside of
these clear permitting authorities, it is important that “consultation” does not mean that an
applicant needs to seek approval from all relevant state, tribal, and federal agencies, or that the
Commission is presumed to have jurisdiction to site or deny siting where the State does not have
authority (e.g. on tribal lands). In addition, it is important to note that a developer can engage with
and communicate with a tribe, but a developer cannot formally consult with a sovereign entity like
a tribal government. Instead, formal consultation with a tribe would need to be government-to-

government.

Michigan EIBC/United encourage the Commission to add a statement to clarify that a requirement
for consultation does not mean that the Commission’s process is a substitute for or incorporation

of existing permitting authorities — meaning the Commission, State agencies, federal agencies and
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tribal sovereigns must make their decisions on the basis of their own mandates and no others. PA
233 gives the Commission no authority to substitute its judgment for what these laws may require
of these other agencies, and thus the Commission cannot add additional requirements to a siting
permit sought from the Commission on the basis of laws other than PA 233. Instead, as it does in
other contexts, the Commission should note that independent of the Commission’s action, a project
may require permits from other relevant state, tribal, and federal agencies, and nothing in the
Commission’s approval obviates the need to obtain required permits from other governmental

entities.

Michigan EIBC/United also encourage the Commission to clarify that a developer is not required
to formally consult with a tribe, as that is not appropriate. Instead, for work on tribal lands, the

developer should be required to coordinate or communicate with the tribal government.

Section (f)(18

In (f)(18), the Partial Draft proposes to require “Plans to comply with any more stringent
requirements that may be adopted in administrative rules.” This should be modified to only require
compliance with any more stringent rules in effect at the time of the Commission’s decision on the
application. In other words, an applicant cannot be expected to comply with rules that come into
effect after the Commission’s decision is made. This is also consistent with the principles of law
reflected in the Zoning Enabling Act, which allow structures that were permitted prior to a current
ordinance to remain in effect unchanged even if the zoning ordinance is later altered in a way that
would no longer grant zoning permission to such a structure on that site. Michigan EIBC/United
propose revising ()(18) to read: “Plans to comply with any more stringent requirements that may

be are adopted in administrative rules and in effect at the time of the Commission’s decision.”

Section 4. Construction Information

Section (g)

In (g), the Partial Draft proposes to require in (8) maps showing “The location of all existing and
proposed drains, drain easements, and underground drainage tile including data provided by the
county drain commission.” Unfortunately, most landowners do not have records of their drain tile

so the drain tile is located first by reconnaissance through historic aerial imagery (if available),

10
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followed by a field investigation, which typically results in some amount of crop
damage. Typically, the field investigation would not occur until after the permit is in hand and the
project has a fairly reasonable chance of moving forward. As such, the applicant cannot be required

to provide such maps at the time of application and subsection (C) under (g)(8) should be deleted.

Section 5: Changes and Alternatives

Section (h)

In (h), the Partial Draft proposes to require “A map and description of any future modifications or
variations in the proposed site plan, including the nature and approximate timing of contemplated
changes.” It is unclear what this proposal refers to. In other words, it is unclear if this only a
requirement if the applicant needs to make changes after an application has already been submitted
or if the applicant is being asked to draft maps and a laundry list of any modification it may desire
in the coming decades. The Commission should clarify this requirement, the need for this map,

and the statutory support in PA 233 for requiring it.

Section (1)

In (i), the Partial Draft proposes to require “A map and description of each alternative site location,
proposed site layout, or other alternatives that are or were being considered, including rationale
for why alternative locations were not selected for development.” Presumably, this requirement is
being adopted to allow conformance with Michigan’s Natural Resources and Environmental
Protection Act (“NREPA”, PA 451 of 1994). The Commission should use language that is as
similar as possible to that language used in existing Michigan Administrative Rules to implement
NREPA for the purpose of creating a uniform application of this law. An example of such a rule

is found in R. 281.922a.

Minor Changes

As described above, it is important to consider Section 222(3) of PA 233 with the understanding
that the state certificate is equivalent to a land-use permit. As such, this is likely the first permit
that a developer will seek and its approval will be needed prior to obtaining other required permits.
Given this, Section 222(3) allows for the developer to make “minor changes” to the site plan

approved by the Commission if the “changes are within the footprint of the previously approved

11
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site plan.” It is on the basis of this language and in this context that the Commission should define
“minor changes.” Specifically, a “minor change” should be any change to the site plan that does
not move any element of the facility outside of the footprint of the approved site plan. Such a
definition would not allow a developer to, for example, reduce setbacks from occupied structures,
non-participating property lines, or public rights-of-way because to do so would be to move the
project outside of the footprint of the approved site plan. It would, however, allow the developer
to make minor changes to comply with requirements made by local and state permitting authorities
for permits that the developer seeks after receiving approval from the Commission. For example,
the road commission might require a developer to move an access road 10 feet west to avoid an
obstacle or other feature. As long as this meant the road was still within the project footprint, this

should be a minor change.

Based on this definition, an increase in capacity or output from the facility might qualify as a minor
change or it might not be a minor change, depending on whether or not it changed the project
footprint. For example, if the developer were to add significantly more solar panels, increasing the
footprint beyond the previously approved site plan, that would not be a minor change. If, in
contrast, the developer was able to source more efficient solar panels or augment the existing
panels without changing the project footprint, thereby increasing the capacity of the project but
not increasing the footprint beyond the previously approved site plan, that would be a minor

change.

Michigan EIBC/United encourage the Commission to establish a clear definition of “minor
change” as “any change to the site plan that does not move any element of the facility outside of
the footprint of the approved site plan or cause an alteration in setbacks or other statutorily-
specified criteria.” Michigan EIBC/United also recommend that the Commission provide clear

examples of both what is and what is not a minor change.

Fire and Emergency Response Plans
In (1), the Partial Draft proposes to require an “Emergency Response Plan (ERP).” An EOP
(Emergency Operations Plan) covers generic site emergencies such as tornado, flooding, active

shooter, biohazard, etc. An ERP as referenced in the Partial Draft has a specific definition within

12
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the fire safety community and is the document that the Partial Draft calls a “Fire Response Plan
(FRP).” Section 4.3.2.1 in NFPA 855 references an EOP (Emergency Operations Plan) as well, so
it is important to use the correct terms to avoid confusion. As such, in (1), instead of an ERP, the
requirement should be to file an EOP. Subsequently in (2), the requirement should be to file an

ERP (instead of an FRP).

In (2)(d), the Partial Draft proposes to require “A commitment to conduct, or provide funding to
conduct, site-specific training drills with emergency responders before commencing operation, and
at least once per year while the facility is in operation.” This requirement may be reasonable for
energy storage facilities where there is a risk of fire. However, annual training drills with first
responders does not seem necessary for solar or wind facilities. Such training drills for solar or
wind facilities would not be beneficial or necessary and, in all likelihood, would be a waste of
local resources and time. Michigan EIBC/United recommend that the Commission only require
annual training drills for storage facilities. If the Commission does not adopt this recommendation,
Michigan EIBC/United encourage the Commission at least to allow flexibility for the developer
and local emergency responders to reach an agreement upon the need for training drills at a

mutually agreed upon frequency.

Conditions for Consideration

In this Section, the Partial Draft proposes adopting guidance that several conditions should be
considered in contested cases held pursuant to PA 233. However, given the language of PA 233,
Michigan EIBC/United question whether the Commission has authority to require many of these
conditions. The Partial Draft cites to Section 226(6) of PA 233 as the authority for these conditions;
however, that Section gives the Commission limited authority to impose conditions that are related
to the impacts of the proposed energy facility on local land use and provides four exemplar
conditions related to (1) vegetative ground cover, (2) pollinator standards, (3) community
improvements in the affected local unit, and (4) providing proper care of the property. That would
arguably give the Commission authority for the conditions listed in (8), (21), and (22) of this
section of the Partial Draft. However, Sections 226(8) (a)(vi), (b)(vii), and (c)(v) of PA 233 all
state that, in order for the Commission to impose more stringent requirements on the application,

the Commission has to determine that the requirements are necessary to comply with state or
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federal environmental regulations. The additional conditions proposed in the Partial Draft (beyond
(8), (21), and (22)) are not necessary to comply with state or federal regulations, and therefore fall

outside of the Commission’s authority under PA 233.

Setting aside this threshold question, Michigan EIBC/United has additional concerns with several

of the proposed conditions that are discussed further below.

Section (1)

In (1), the Partial Draft proposes to require the applicant to hire a third-party monitor to be on-site
each week during the construction of the project and for the first three months of operation. This
seems like an unnecessary and burdensome requirement. It is unclear what information the
Commission Staff hope to gain from this independent monitor or what the weekly reports would
contain. It is also not clear what the statutory basis would be under which the Commission could
require such a monitor. Compliance with zoning ordinances is typically determined through an
inspection by a governmental entity to confirm compliance with the ordinance at the end of
construction, not monitoring during the process itself. If a facility is constructed out of
conformance with a siting certificate’s requirements, it risks being forbidden to operate, so there
is little incentive to fail to follow the requirements of a siting certificate in construction. This
requirement would be very unusual in Michigan law and practice and would be an added expense
that will unnecessarily increase the cost of projects without benefits to ratepayers or the

Commission. Michigan EIBC/United strongly recommend removing this requirement.

Section (2)

In (2), the Partial Draft proposes to require agreement to a pre-construction meeting with local
units of government and the County drain commissioner. As indicated above, Michigan
EIBC/United do not see a purpose for a third-party monitor to be hired or included in these
meetings. Separately, it is unclear which final drawings and which permits this meeting seeks to
review. In other words, the Commission should clarify the purpose of this meeting. Is this a
meeting to review all necessary permits or only specific local permits? If so, it is not clear from
the statute that the Commission has the authority to issue a “notice to proceed” or similar

authorization, and thus it is unclear what the statutory basis for this requirement would be. If
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retained, the Commission should also clarify that attendance is not required by local units of

government to satisfy this condition.

Section (3)

In (3), the Partial Draft proposes to require repair or replacement of all public and private drainage
systems. As to public systems, this requirement should be reviewed and limited to avoid unlawful
duplication of responsibilities reserved by statute to other authorities, including but not limited to
the drain code. As to private systems, except as required by the drain code or other law, it should
be clarified that the landowner’s requirements and preferences take precedence as long as the tile
in question only impacts the drainage within the project area. In other words, if, in a lease
agreement, a landowner specifies that they do not want drain tiles to be replaced (for whatever
reason), that lease agreement should be the paramount deciding factor (not this condition).
Similarly, if a landowner agreement prefers replacement over repair, or vice-versa, that should be
honored. As such, (3) could be modified to read: An agreement by the applicant to adhere to all
laws regarding repair or replacement of public drainage systems and compliance with
landowner agreements for repair or replacement of all private drainage systems if repairor

replace—all—publiec —and private—drainage—systems—damaged frem during construction or

decommissioning processes.”

Section (5)

In (5), the Partial Draft proposes to require a proposed complaint resolution process that is
agreeable to the local unit of government. It should be clear both (1) that this means the local unit
of government with zoning authority (as discussed previously) and (2) that the local unit of
government cannot stall an application by not agreeing to the complaint resolution process or by
putting unreasonable requirements on such a process. In general, according to Michigan
EIBC/United members, developers would like to continue to work through the local process and
not bring projects to the Commission. As such, if a developer applies to the Commission for a
permit, it is likely that they have exhausted all options at the local level and the local processes are
unreasonably preventing the project from being built. It is important, therefore, to ensure that those

same local forces are not allowed to unreasonably stall projects proposed to the Commission.
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Unless altered, this provision would conflict with the language and intent of the statute by giving

local governments a “veto” over a project they have already declined to site.

Section (7)

In (7), the Partial Draft again proposes to condition approval for a project upon screening being
mutually agreeable to the local unit of government. Although the language indicates that this
should be “to the extent practicable,” it should be made clear that there is no ability for a local unit
of government to prevent a project by not agreeing to reasonable requirements set by the
Commission. As described above, it is unreasonable to give a local unit of government this level
of deference given the statutory structure, in which the Commission only has jurisdiction to grant
a certificate if the local government does not permit a development that is otherwise lawful. Unless
altered, this provision would conflict with the language and intent of the statute by giving local
governments a “veto” over a project they have already declined to site. At a maximum, this
deference should only be given in the instance that a local government has requested the
Commission undertake the siting process in the first instance, and even then it should not be

permitted to act as a veto for an otherwise lawful siting plan.

Section (&)

In (8), the Partial Draft similarly proposes to condition approval upon the ground cover plan being
mutually agreeable to the local unit of government or another intervening party. For the same
reasons as above, Michigan EIBC/United recommend that the Commission should clarify that
there is no ability for a local unit of government to prevent a project by not agreeing to reasonable
requirements set by the Commission. This provision also ignores the fact that local units of
government and intervening parties, may disagree regarding ground cover. For instance, some
individuals prefer pollinators be planted underneath solar panels to encourage beneficial insect life
and benefit nearby crops. Other individuals find the increased pesticide usage that is often
necessary to establish pollinators to be objectionable, and still others find pollinators unsightly and
prefer vegetation be regularly mowed. Conditioning approval upon agreement by a set of
intervenors that may themselves be deeply divided on appropriate groundcover is neither

contemplated by the statute nor workable as a practical matter.
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Section (9)

In (9), the Partial Draft similarly proposes to condition approval upon the plan to bury underground
facilities being mutually agreeable to the local unit of government or another intervening party.
For the same reasons as above, Michigan EIBC/United recommend that the Commission should
clarify that there is no ability for a local unit of government to prevent a project by not agreeing to
reasonable requirements set by the Commission. For example, if a landowner prefers lines be
buried and requires such in their lease agreement, but the local government objects to that burial,
such a requirement could make it impossible to site the facility. Again, such a veto is contrary to

the intent of PA 233 and a basis for such a requirement is absent from the language of the statute.

Section (10)

In (10), the Partial Draft proposes that “if the post-construction sound measurements are close to
or do not meet the statutory requirements, noise mitigation plans will be implemented and the post-
construction sound measurements will be repeated and the results will be filed in the docket.” It is
not clear what “close to” means here or how the Commission plans to enforce a standard that is
different from — and likely lower than -- the statutory noise level requirements. Unlike other
requirements, PA 233 is very clear about the noise level requirements for each type of facility. As
such, a noise mitigation plan should only be required if the post-construction sound measurements
exceed the statutory requirements. Michigan EIBC/United recommend changing (10) to read: “An
agreement that if the post-construction sound measurements are—elese—te—er do not meet the
statutory requirements, noise mitigation plans will be implemented and the post-construction

sound measurements will be repeated and the results will be filed in the docket.”

Section (11)

In (11), the Partial Draft proposes to require additional sound measurements if “significant”
complaints are received. The Commission should clarify exactly what “significant” means in terms
of the number of complaints received by different complaining parties, the relationship of the
complainants to the site (for instance, could out of state activists force repeated measurements via
a letter-writing campaign?), and the content of the complaints. In addition, if a complaint resolution
process is established, (11) is unnecessary and duplicative because issues related to noise

complaints will be addressed through the complaint resolution process. Finally, to avoid misuse of
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this process if implemented, the Commission should create a “safe harbor” time period. For
instance, if after a complaint, measurements are performed and compliance confirmed by those
measurements, then complaints should not be able to trigger new measurement requirements for

at least 3 years.

Section (14)

In (14), the Partial Draft proposes to require annual training for local fire departments or first
responders. As detailed above, Michigan EIBC/United recommend that this only be required for
storage projects or at least that developers and local emergency responders be allowed to mutually

agree on a training schedule.

Section (18)
In (18), the Partial Draft proposes to require a number of periodic reports. Michigan EIBC/United

request that the Commission clarify the timeline upon which it is expected that these reports will

be filed (i.e., every year? Every five years?).

Section (20)

In (20), the Partial Draft proposes to require a glare technical study and glare mitigation plans. It

should be made clear that this only applies to solar projects (i.e., not to wind or storage projects).

Section (21)

In (21), the Partial Draft proposes to require “community improvements” in the affected local unit
as a condition of siting. It should be clarified that this means the local unit of government with
zoning authority (as discussed previously). In addition, the Commission should clarify what it
means by ‘“community improvements” and how that will be measured. At the least, the
Commission could provide a non-exhaustive list of potential community improvements and
include a requirement that the required “community improvements” be roughly proportional to the
burdens placed on the local community from hosting the project, to avoid a denial that violates the
rights of the property owner. The Commission should also consider and address the potential that
a local government would attempt to block the development by making it impossible for a

“community improvement” that is a required condition to be built or made. In such a case, the
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developer should be excused from any requirement to make such improvement as a condition of

siting.

Section (24)

In Section (24), the Partial Draft proposes to require the certificate recipient to agree to indemnify
the Commission for any and all claims arising from any acts or omissions of the certificate recipient
done in connection with the issuance of the certificate. Michigan EIBC/United strongly
recommend removing this requirement. There is no authority for the Commission to require
developers to indemnify a state agency for its determination to issue a certificate under PA 233.
Further, Michigan EIBC/United is not aware of any analogous indemnification requirement in

similar state permitting laws.
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MACDC Renewable Energy Committee’s
Adopted Goals, Position and Approach

The Michigan Association of County Drain Commissioners (MACDC) has established a
committee named “MACDC Renewable Energy Committee” (Committee) to coordinate
with producers, developers, and other agencies.

MACDC'’s goal Is simple:

“Coordinate the Development of Renewable Energy Compatible
with Stormwater and Drainage Infrastructure.”

Our focus has always had and continues to have an emphasis on Public Health.

The MACDC Position is

o0 Regardless of whether the MPSC is engaged by PA 233, our involvement and process
is needed to ensure the proposed renewable facilities are compatible with
stormwater and drainage infrastructure.

O Regardless of project size, Drain Commissioners have the responsibility to enforce
compliance with the Drain Code, stormwater management, and protect drainage
infrastructure and easements.

The Committee’s Approach

Our approach is a multi-step process that starts with meeting early and meeting often. It
includes due diligence, siting impacts assessment, design review, and construction
compliance. See the included Drain Office Process Timeline.

Coordination starts with due diligence, do not wait until the design is complete to contact
the Drain Office. Accommodating Drain Office needs is not an afterthought activity. During
the initial “Due Diligence Consultations” important knowledge about the stormwater and
drain utilities will be provided that cannot be found anywhere else.

Drain rights of way must be known and are in effect even though they usually do not show
up in the modern-day 40-year chain of title. MISS DIG will not provide all the due diligence
required and only the Drain Office can fill that need.

A Cooperation Agreement to cover Drain Office expenses, fees and consultant time must
be executed at the very beginning of the process. Drain Offices vary in size and resources
and may need to use outside assistance to serve the project coordination needs.



Getting Started

Getting started will be as easy as visiting the MACDC website to identify the initial contact
to be made in each county:

1. Gotothe MACDC website to look up the links to contact the County Drain Office,
guidelines, and requirements for County and Intercounty drains and stormwater
management. https://macdc.us/renewable will be developed and brought online
for this purpose.

2. Contact the Drain Office with the actual project location.

3. After integrating initial information provided by the Drain Office into the preliminary
siting effort (before moving into design) meet with the Drain Office to review the
proposed approach of integrating the stormwater and drain needs.

Guidance recommendations will be given to all Drain Offices by the Committee on what
should be provided initially and throughout the process; however, it is Key to understand
that each county has its separate processes. Participation in MACDC is voluntary for the
counties.



https://macdc.us/renewable

MACDC RESPONSES TO MPSC REQUESTS FOR INFORMAL COMMENTS

These responses are included in four parts based on the three MPSC meeting requests (dates
listed) and one email request for input. The references in italics or bold italics are specific to
items from the MPSC documents. The MACDC comments are labeled accordingly.

REQUEST FOR INFORMAL COMMENTS 4/7/2024

a.

Pre-application process flowchart — The developer bubble

MACDC Comment: It should be noted that Drain Commissioners are chief elected
officials and the County Drain Commissioner’s Office is a local unit of government which
has responsibility for drainage requirements that will need to be met.

MACDC Comment: Regardless of the path taken and since the path taken appears to
involve a landuse decision, nothing here removes the county drain commissioner or the
county drain office from review and approval under the authority of the Michigan Drain
Code or storm water reviews required by other local units.

EMAIL REQUEST OF 4/15/2024 RE: MPSC/COUNTY DRAIN COMMISSIONER SITING DISCUSSION

1.

2.

What should be considered in a stormwater assessment plan to mitigate impacts of an
energy facility?

What do you consider reasonable efforts to consult with the drain commissioner before
an applicant submits an application?

Should the MPSC consult with the county drain commissioner during the review of the

application? If so, how formal of a consultation? At which point of the application?

MACDC Comment: For the responses to these three questions, please refer to the
additional documents and timeline submitted with these comments.

REQUEST FOR INFORMAL COMMENTS 5/15/2024

a.

Decommissioning plans

Staff recommends that decommissioning plans submitted with applications include the
following elements:

(3) MACDC Comment: Some solar projects are being developed in hydric soils that are
currently not wetlands because they have been drained for agriculture. If this drainage is
not maintained, wetlands may re-form. During the decommissioning of the solar farm,
wetland mitigation per Part 303 of NREPA may be required. This should be discussed
during the planning phases of the project. It is our understanding that if wetlands form
then wetland mitigation will need to be part of decommissioning plans to revert lands
back to agricultural use.
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(5) MACDC Comment: The necessary permit list should include a Part 303 permit from
EGLE which may be necessary to decommission (restore) the land to its prior
agricultural use. Further guidance and a white paper from EGLE should be provided

on this matter.

(6) MACDC Comment: The commitment to restoration should include an alternate to
decommissioning toward the re-use as agricultural land in the event the land has
reverted to something else (say a regulated wetland) and permits to restore the lands
CANNOT or WILL NOT be issued by EGLE. Further guidance and a white paper from

EGLE should be provided on this matter.

REQUEST FOR INFORMAL COMMENTS 5/28/2024
a. Site plans and minor changes
SITE PLAN SECTION 1 - PLANNED FACILITIES:

(2) MACDC Comment: This paragraph should also specifically mention established
county and intercounty drains in addition to stormwater drainage lines.

SITE PLAN SECTION 2 — AREA LAND USE INFORMATION:

(3) MACDC Comment: This map should also include county and intercounty drains as
underground facilities and a summary of any consultations with the Drain Commissioner.

(6) MACDC Comment: This map should also include county and intercounty drains.
SITE PLAN SECTION 3 — EXPLANATORY INFORMATION

(1) MACDC Comment: This list should include county and intercounty drains and
drainage concerns are/will be minimized, mitigated and/or repaired.

(13) MACDC Comment: The listing in this section should also include county and
intercounty drains.

SITE PLAN SECTION 4 — CONSTRUCTION INFORMATION

MACDC Comment: The numbered list should also include planned route for any county
and intercounty drains relocation and possible offsite connection locations.

(8)C. MACDC Comment: MACDC appreciates the specific reference to drain
easements and data provided by the county drain commissioner

SITE PLAN SECTION 5 — CHANGES AND ALTERNATIVES

MACDC Comment: The map and description of “other alternatives that are or were
being considered, including the rationale for why alternative locations were not selected”
should include the information and rationale related to the minimizing, mitigating and
repairing impacts to the county drainage system.
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b. Emergency response and fire response plans.

MACDC Comment: The emergency response and fire response plans should include
contact with the county drain office and notification of the drain office related to the
possible release of contaminants into or obstruction of the county drainage system.

c. Conditions for consideration

2. MACDC Comment: MACDC appreciates the specific reference to the County drain
commissioner’s participation in a pre-construction meeting. However, the word “may”
should be changed to “shall”, or at least “should”.

3. MACDC Comment: The agreement “to repair or replace all public and private
drainage systems damaged” should include specific mention of the county drain
commissioner and county or intercounty drains in the event there are established county
or intercounty drains that are part of the public drainage system.
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MACDC'’s Responses to the questions
MPSC Staff asked

Response to the 3 Questions

1. What should be considered in a stormwater assessment plan to mitigate the impacts of
an energy facility?

At a minimum, the following should be considered:

* Location, elevation, and right-of-way of established county/intercounty drains on or
serving the property.

* Rate of runoff generated

*  Volume of runoff generated

*  Water quality of runoff ge