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MICHIGAN VETERANS FACILITY AUTHORITY
REGULAR BOARD OF DIRECTORS MEETING
February 19, 2019
10:00 a.m.

PROPOSED MINUTES

A meeting of the Michigan Veterans Facility Authority (MVFA) Board of Directors was called
to order at 10:00 a.m. by Chair David Henry. The meeting was held at the Michigan Veterans
Affairs Agency (MVAA) Headquarters - 222 N. Washington Ave., Lansing, MI 48933.

1. Pledge of Allegiance

2. Attendance Roll Call
Chair David Henry called for a roll call of members present. The following were
present: David Henry, Spencer Hoover, MaryAnne Shannon (via telephone), John
Thorhauer, Larry Yachcik, and Anne Zerbe.
The following members were excused: Mary Naber, David Rutledge and A. Rocky
Raczkowski.

3. Approval of Minutes
Hoover, seconded by Zerbe, motioned to accept the meeting minutes dated January 15,
2019 as presented. The motion passed 5-0.

4. Public Comment
Kellie Cody Jr., State Veterans Facility Ombudsman, introduced a D.]. Jacobetti Home
for Veterans (DJJHV) member via telephone, Retired Colonel Richard Irish. Colonel
Irish urged the board to keep the smoking policies in place for the new and existing
veterans homes.

5. Housekeeping; Health System, Metrics/Dashboard Development/Review,
Board Appointments, Smoking Policy - New Campuses, Branding Timeline
Steve Rolston provided an overview of the Health System to include the CMS status
at DJJHV; physical plan projects; a recent DJJHV tour by Governor Whitmer,
Lieutenant Governor Gilchrist and MG Rogers; Grand Rapids Home for Veterans
(GRHV) preparation for partial demolition; town halls for members, staff and the
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general public; National Association of State Veterans Homes (NASVH) Conference,
and visits with Michigan legislators in Washington D.C.

Anne Zerbe suggested generating one metrics report for the MVFA board members;
this report would be a streamlined version of the Accenture dashboard.

Fred Schaible noted that two board members have expiring terms in 2019; A. Rocky
Raczkowski and David E. Rutledge. Mr. Schaible has communicated this issue with
the governor’s appointments office. Current members shall continue to serve until a
new appointee has been named, if applicable.

There was a discussion amongst the board members regarding the smoking policy in
the new homes. Steve Rolston will prepare and present a proposed policy at the next
board meeting.

Thorhauer, seconded by Hoover, motioned for the board to seek ways to make
reasonable accommodations within the veteran healthcare system for members to
smoke with details to be defined and to include healthcare counseling and education.
The motion passed 5-0.

Suzanne Thelen reported that Brogan & Partners will conduct 12 interviews within
the next few weeks regarding MVFA branding. Board members should notify Anne
Zerbe if interested in participating in the interview process. A separate survey tool
will be available to others willing to participate. Michelle Brya will review the
branding information for copyright infringement.

. Executive Committee; MVFA Board/Board of Managers Governance Transition,
Operational Transition Planning, Fundraising Committee

Anne Zerbe, Fred Schaible and Michelle Brya will work on the framework for the
transition from the Board of Managers to the MVFA and present proposed transition
plans to executive committee members from both boards within the next few weeks.
Michelle Brya will assist with the transition of roles, outstanding issues, and MOU'’s.

Fred Schaible has been appointed the designated point person for determining the
skill set for the MVFA CEO/Executive Director. Anne Zerbe will disseminate the job
description of the former CEO to use as a basis for the job description. There was a
consensus amongst the board members that the new position should be more focused
on strategy and vision rather than operations. Board members may submit criteria
directly to Anne Zerbe.
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Anne Zerbe provided an overview of a proposed organizational structure. Chair
Henry asked what the cost will be for the upper echelon of the structure. He also
proposed filling five key positions to assist in determining the organizational
structure and affiliated costs.

Steve Rolston indicated that GRHV Advisory Group has prepared recommendations
for the future use of the campus which include: a foundation, supportive housing,
behavioral health, monuments & memorials, and adult day healthcare. A copy of the
executive summaries will be available on DirectorPoint.

Anne Zerbe will work with Spencer Hoover and John Thorhauer regarding the
establishment and expectations of a Fundraising Committee and will present findings
at the next board meeting.

Steve Potter provided a timeline for the RFP process for the fundraising campaign
assessment contract, noting the bid process will close by February 25th.

. Finance Committee; Legislative Budget Update
Ryan Doll shared that the Governor Whitmer will release the state budget within the
next few weeks; therefore, data will not be released until that time.

. Governance Committee; Joint Venture Policy and External Concerns Policy
John Thorhauer reviewed two new policies: Joint Venture and External Concerns.

Yachcik, seconded by Hoover, motioned to accept the Joint Venture Policy as presented.
The motion passed 5-0.

While providing an overview of the External Concerns Policy, John Thorhauer
suggested disseminating the business cards of Anne Zerbe and Steve Rolston to the
public as informational sources regarding the veterans homes. Anne Zerbe suggested
ordering generic business cards to provide sources of information for the public.

Spencer, seconded by Yachcik, motioned to accept the External Concerns Policy as
presented. The motion passed 5-0.

. Building & Facilities Committee; New Construction Update

Mike Hassan provided the board with a timeline regarding the bidding process for
both new homes. He added that the GRHV abatement contract should be completed
by the end of February. Mr. Hassan suggested the GRHV groundbreaking ceremony
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should be scheduled for April. Lastly, he stated that the construction status is on track
with the VA approved plan.

10. Board Comment
John Thorhauer thanked the board for acting on the smoking policy today. Larry
Yachcik thanked the board members for their patience during his recent meeting
absences. MaryAnne Shannon inquired as to the public relations initiatives in the
communities of the new building sites.

11. Public Comment
Mark Sutton, Public Relations Director for the American Legion, offered to reiterate
the message to legislators as noted by members of the Health System last week. He
also encouraged a MOU with the Board of Managers so the board still has “voice
representation of the VSO”.

12.Adjournment

Thorhauer, seconded by Hoover, motioned to adjourn at 1:00 pm. The motion passed
5-0.

The meeting was adjourned at 1:00 pm.

David Henry Jr.
MVFA Chair
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To: Michigan Veterans Facilities Authority (MVFA) Board of Directors

From: Niki Wheeler, Clinical Operations & Quality Administrator - MVHS
Re: New Veterans Home Tobacco Use Policy & Operational Planning Update
Date: April 15, 2019

Bottom Line Up Front

MVHS staff propose creation of a “specialized unit” in the new veterans homes, made up of one
or more household units, that would accommodate members who use tobacco products
(smoke) and to which all members who wish to smoke would be admitted. The living space
would be designated a distinct specialized unit and described as such in the Facility
Assessment document (F838).

Background

Based on requests from both the MVFA Board and the Michigan Legislature, the Michigan
Veterans Health System (MVHS) was asked to assist in developing a proposal regarding
accommodation of member tobacco use in the new facilities currently under construction in
Grand Rapids and Chesterfield Township. In response to this request, MVHS staff researched
and assessed the development of policies and procedures that would support the safe use of
these products, as well as compliance with applicable regulatory provisions. This included
consideration of the following: Federal Certification (CMS, VA), Fire Safety/Life Safety Code,
and structural/architectural accommodations and needs.

Regulatory Review' A review of applicable state and federal laws and regulations did not
reveal any inherent legal or regulatory prohibitions on moving forward with a specialized unit to
accommodate smoking in the new facility. MVHS staff also conferred with the Health Care
Association of Michigan (HCAM) and its legal team on this issue, who expressed agreement
with this conclusion.

State. As of the date of this memo, Michigan’s No Smoking law, which took effect in
early 2010, prohibits smoking in public and other designated areas, including nursing
homes. However, the definition used in the statute to define “nursing home” does not
include specifically include state veterans homes providing skilled nursing care.

Recently, the House submitted House Concurrent Resolution No. 3 which is directly
targeted to the design and building of the new VA nursing homes, identifying the need
for designated smoking areas.

Federal. Federal regulations and guidance regarding smoking include:
e F-926 Smoking Policies
o F-689 Accident Hazards/Supervision (indirectly)
e NFPA 101 Life Safety Code

Centers for Medicare and Medicaid Services (CMS) Office of Clinical Standards and
Quality — Survey & Certification Division (OCSQ-S&C) also produced a memorandum
regarding smoking safety in long term care facilities, also attached.

' State and federal laws and regulations identified are provided in supplemental materials, attached.
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Recommendation: Although accommodation of smoking in newly-opened skilled nursing
facilities diverges from what we are typically seeing across the LTC industry, MVHS staff tasked
with analyzing this issue for feasibility feel that accommodations can be made in the new
facilities to accommodate both veterans who smoke and those who do not. In order to do so,
MVHS staff propose creation of a “specialized unit” in the new veterans homes, made up of one
or more household units, that would accommodate members who use tobacco products
(smoke) and to which all members who wish to smoke would be admitted.

The living space would be designated a distinct “specialized unit” and described as such in the
Facility Assessment document (F838). Members, upon admission, would be assessed for
eligibility for the specialized unit. Members who wish to use tobacco products must be assessed
as appropriate for the specialized unit, as only members residing on this unit would have access
to designated smoking areas, equipment, attendance, etc. (ie admitted members who wish to
smoke must reside in the specialized unit). The areas of the home and campus outside of the
specialized unit would remain non-smoking to accommodate Veterans who do not wish to
smoke, be exposed to second hand smoke, or be subject to other liabilities posed by the use of
tobacco products. This is critical to ensure we provide proper safety and quality of life to both
smoking and non-smoking members.

When the specialized unit is full, a prospective member will be given the option to be admitted to
a bed in a non-specialized unit or be placed on the waitlist for the next available bed in the
specialized unit.

Status on Operationalizing Proposal & Next Steps. MVHS staff sought guidance from CMS,
LARA, et al. regarding whether the new facilities can designate a specialized specific unit on
which only Veterans who smoke would permit to be admitted. Staff will continue to work with
these stakeholders throughout the process. Staff has identified the following next steps as we
move forward:

Admissions Policy Development
e Develop policies for the admission of members to the specialized unit to include
admission criteria, provisions for safety, assessment, clinical needs,
structural/architectural needs, and administrative requirements.
o Develop policies for admission of members to other parts of the new facilities, including
those who did not smoke on admission but desire to smoke after admission.

Staffing & Physical Plant Needs Assessment.
The operation of the specialized unit would require implementation of alternate or augmented
efforts or services with respect to physical plant, clinical services, administrative and policy
initiatives, staffing, and equipment than that of other units in the new facilities. As such, it
requires performance of a needs assessment and development of associated implementation
plan for the unit. This would include associated budget necessary to implement proposal.

e Specialized job descriptions (smoking attendants?)

e Location of specialized unit in relation to the whole building

e Specialized equipment (smoke hut, smoking aprons, ashtrays, signage)



Draft Facility Assessment

Formulation of a draft Facility Assessment to include the distinction of the specialized
unit including policies for admittance and discharge, equipment needs, staffing
requirements, clinical assessment needs and administrative requirements.

Additional Policy and Procedure Development
Implementation will require development of a number of other policies and procedures prior to
the opening of the new facilities. These include:

Smoking policies (rules) and procedures

Development of basis of discharge/discharge criteria

Development of cessation program (if desired for admission)
Development of smoking assessments (clinical care criteria)
Development of unit functions for housekeeping, dining, staffing, etc

The MVHS staff will continue to move forward with the next steps, as identified. Many of these
issues required resolution prior to the FY21 budget process, in order to ensure that
accommodation has been built into the operating budget for the opening of the new facilities.
This process begins in August 2019.



Act No. 188
Public Acts of 2009
Approved by the Governor
December 18, 2009

Filed with the Secretary of State
December 18, 2009

EFFECTIVE DATE: May 1, 2010

STATE OF MICHIGAN
95TH LEGISLATURE
REGULAR SESSION OF 2009

Introduced by Reps. Gonzales, Spade, Polidori, Ball, Barnett, Bauer, Bledsoe, Lisa Brown, Terry Brown,
Byrnes, Byrum, Calley, Constan, Corriveau, Crawford, Dean, DeShazor, Green, Gregory, Griffin, Haines,
Hammel, Robert Jones, Kennedy, Knollenberg, LeBlane, Leland, Lemmons, Lindberg, Lipton, Liss, Lori,
Marleau, McDowell, Meadows, Melton, Miller, Moss, Proos, Roberts, Schuitmaker, Paul Scott, Scripps,
Segal, Sheltrown, Slavens, Slezak, Smith, Stanley, Tlaib, Valentine, Warren, Womack and Young

ENROLLED HOUSE BILL No. 4377

AN ACT to amend 1978 PA 368, entitled “An act to protect and promote the public health; to codify, revise,
consolidate, classify, and add to the laws relating to public health; to provide for the prevention and control of diseases
and disabilities; to provide for the classification, administration, regulation, financing, and maintenance of personal,
envirenmental, and other health serviees and activities; to create or continue, and preseribe the powers and duties of,
departments, boards, commissions, councils, committees, task forces, and other agencies; to prescribe the powers and
duties of governmental entities and officials; to regulate occupations, facilities, and agencies affecting the public health;
to regulate health muintenunce organizations and certain third party administrators and insurers; to provide for the
imposition of a regulatory fee; to provide for the levy of taxes against certain health facilities or agencies; to promote
the efficient and economical delivery of health care services, to provide for the appropriate utilization of health care
facilities and services, and to provide for the elosure of hospitals or consolidation of hospitals or services; to provide for
the collection and use of data and information; to provide for the transfer of property; to provide certain immunity from
liability; to regulate and prohibit the sale and offering for sule of drug paraphernalia under certain circumstances; to
provide for the implementation of federal law; to provide for penalties and remedies; to provide for sanctions for
violations of this act and local ordinances; to provide for an appropriation and supplements; to repeal certain acts and
parts of acts; to repeal certain parts of this act; and to repeal certain parts of this act on specific dates,” by umending
the heading of part 129 and sections 12601, 12603, 12611, 126183, 12614, and 12905 (MCL 333.12601, 333.12603, 333.12611,
333.12613, 333.12614, and 333.12905), sections 12601 and 12613 as smended by 1988 PA 315, sections 12603 and 12611 as
amended by 1993 PA 217, section 12614 as added by 1988 PA 296, and section 12905 us amended by 1993 PA 242, and
by adding sections 12606, 12606x, 12606b, 12610, and 12914; and to repeal acts and purts of acts.

The People of the State of Michigan enact:

Sec. 12601. (1) As used in this part:

(a) “Casino” means that term as defined in section 2 of the Michigan gaming control and revenue aet, 1996 IL 1,
MCL 432.202. Casino does not include a casino operated under the Indian gaming regulatory act, 25 USC 2701
to 2721,
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(b) “Child caring institution” and “child care center” mean those terms as defined in section 1 of 1973 PA 116,
MCL 722.111.

(¢} “Cigar” means any rolt of tobaceo weighing 3 or more pounds per 1,000, which roll has a wrapper or cover
consisting only of tobacco.

(d) “Cigar bar” meuans an establishment or area within an establishment that is open to the public and is designated
for the smoking of cigars, purchased on the premises or elsewhere.

(e} “County medica) care facility” means that term as defined in section 20104,

() “Educational facility” means a building owned, leased, or under the control of 4 public or private school system,
college, or university.

(g) “Food zervice estublishment” means a food service estublishment as defined in section 12905,

(h) “Health facility” means a health facility or agency licensed under article 17, except a home for the aged, nursing
home, county medical care facility, hospice, or hospital long-term care unit,

(i) “Home for the aged” means that term as defined in section 20106.

(j) “Hospice” means that term as defined in section 20106.

(k) “Hospital long-term care unit” means that term as defined in section 20106.

() “Meeting” means a meeting as defined in section 2 of the open meetings act, 1976 PA 267, MCL 15.262.

(m) “Motor vehicle” means that term as defined in section 33 of the Michigan vehicle code, 1949 PA 300,
MCL 257.33.

(n) “Nursing home” means that term as defined in section 20109.

{0) “Place of employment” means an enclosed indoor area that contains 1 or more work areas for 1 or more persons
employed by a public or private employer. Place of employment does not include any of the following:

(i) A structure used primarily as the residence of the owner or lessee that is also used as an office for the owner or
lessee and for no other employees.

(i) A food service estublishment that is subject to section 12905.

(ii]) A motor vehicle.

(p) “Public hody” means a public body as defined in section 2 of the open meetings act, 1976 PA 267, MCL 15.262.
(q) “Public place™, except as otherwise provided in subsection {2), means any of the following:

(i) An enclosed, indoor area owned or operated by a state or local governmental agency and used by the general
public or serving as a meeting place for a public body, including an office, educational facility, home for the aged, nursing
home, county medical care fucility, hospice, hospital long-term eare unit, auditorium, arena, meeting room, or public
conveyance.

(i) An enclosed, indoor area that is not owned or operated by a state or local governmental agency, is used by the
general publie, and is any of the following:

(A} An educational lacility.

(B) A home for the aged, nursing home, counly medical care fucility, hospice, or hospital long-term care unit.

(C) An auditorium.

(D) An arena.

{E) A theater.

(F) A museum.

(G) A concert hall.

(H) Any other facility during the period of its use for a performance or exhibit of the arts.

(fii) Unless otherwise exempt undey this part, a place of employment.

(r) “Smoking” or “smoke” means the burning of a lighted cigar, cigarette, pipe, or any other matter or substance that
contains a lobacco product.

(s) “Smoking paraphernalia” means any equipment, apparatus, or furnishing that is used in or necessary [or the
activity of smoking.

(t) “Tobacco product” means a product that contains tobacco and is intended for human consumption, including, but

not limited to, cigarettes, noncigarette smoking tobacco, or smokeless tobacco, as those terms are defined in section 2
of the tobacco produets tax act, 1993 PA 327, MCL 205.422, and cigars.

(u) “Tobacco specialty retail store” means an establishment in which the primary purpose is the retail sale of tobacco
products and smoking paraphernalia, and in which the sale of other products is incidental. Tobacco specialty retail store
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does not include a tobacco department or section of a larger commercial establishment or any establishment with any
type of liquoy, food, or restaurant license.

(v) “Work area” means a site within a place of employment at which 1 or more employees perform services for an
employer.

(2) In addition, article 1 contains general definitions and principles of construction applicable to all articles of this
code.

See. 12603, (1) An individual shall not smoke in a publie place or at a meeting of a public body, and a state or local
governmental agency or the person who owns, operates, manages, or is in control of a public place shall make a reasonable
effort to prohibit individuals from smoking in a public place.

{2) The owner, operator, manager, or person having control of a public place, a food serviece establishment, or a easino
subject Lo section 12606h shall do all of the following:

() Clearly and conspicuously post “no smoking” signs or the international “no smoking” symbol at the entrances to
and in every building or other area where smoking is prohibited under this act.

(b) Remove all ashtrays and other smoking paraphernalia from anywhere smoking iz prohibited under this act.
(¢} Inform individuals smoking in violation of this act that they are in violation of state law and subject to penalties.
{d) If applicable, refuse to serve an individual smoking in violation of this act.

{e) Ask an individual smoking in violation of this act to refrain from smoking and, if the individual continues to smoke
in violation of this act, ask him or her to leave the public place, food service establishment, or nonsmoking area of the
cusino.

(3) The owner, operator, manager, or person in control of a hotel, motel, or other lodging facility shall comply with
subsection (2) and section 12606. It is an affirmative defense to a prosecution or civil or administrative action for a
violation of this section that the owner, operator, manager, or person in control of a hotel, motel, or other ledging facility
where smoking iz prohibited under this section made a good fuith effort te prohibit smoking by complying with
subsection {2). To assert the affirmative defense under this subsection, the owner, operator, manager, or person shall file
a sworn affidavit setting forth his or her efforts to prohibit smoking and his or her actions of compliance with
subsection (2).

(4) This section may be referved to as the “Dr. Ron Davis Law”.

See, 12606. An employer or a food service establishment shall not take any retaliatory or adverse personnel action
against an employee or applicant for employment on the basis of the individual’s exercise of or attempt Lo exercise his
or her rights under this part with respect to place of employment or part 120 with respect to food service
establishments.

Sec. 12606a. (1) A cigar bar in existence on the effective date of this section that meets all of the requirements of
this section is exempt from the smoking prohibition of section 12603 and may allow smoking on its premises. To qualify
for the exemption under this section, the person who owns or operates a cigar bar shall file an affidavit with the
department on or before the expiration of 30 days afler the effective date of this section and on January 31 of each year
after the effective date of this section. The affidavit shall be signed by the owner or operator of the cigar bay and shall
certify that the cigar bar was in existence on the effective date of this section and that it meets all of the following
requirements:

(1) In the 30-day period immediately preceding the effective date of this section, the cigar bar generated 10% or
more of its total gross annual income from the on-site sale of cigars and the rental of on-site humidors.

(b) For each calendar year after the calendar year in which the first affidavit is filed under this subsection, the cigar
bar generates 10% or more of its total gross annual income from the on-site sale of cigars and the rental of on-site
humidors.

(c) The eigar bar is located on premises that are physically separated from any areas of the zame or adjacent
establishment in which smoking is prohibited under this part or part 129 and where smoke does not infiltrate into those
nonsmoking areas. As used in this subdivision, “physically separated” means an area that is enclosed on all sides by any
combination of solid walls, windows, or doors that extend from the floor to ceiling.

(d) The cigar bar has installed on its premises an on-site humidor.

(e) The cigar bar prohibits entry to a person under the age of 18 during the time the cigar bar is open for business.
(f) The cigar bar allews only the smoking of cigars on the premises that retail for over $1.00 per cigar.

(g) The cigar bur prohibits the smoking of all other tobacco products,

(2) A tobaceo specialty retail store in existence on the effective date of this section that meets all of the requirements
of this section is exempt from the smoking prohibition of section 12603 and may allow smoking on its premises. To
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qualify for the exemption under this section, the person who owns or operates a tobacco specialty retail store shall file
an affidavit with the department on or before the expiration of 30 days after the effective date of this section and on
January 31 of each year after the effective dute of this section. The affidavit shall be signed by the owner or operator
of the tobacco specialty retail store and shall certify that the tobacce specialty retail store was in existence on the
effective date of this section and that it meets all of the following requirements:

(a) In the 30-day period immediately preceding the filing of the effective date of this section, the tobacco specialty
retail store generated 75% or more of its total gross annual income from the on-site sale of tobacco produets and
smoking paraphernalia.

(b) For each calendar year alter the calendar year in which the first affidavit is filed under this subsection, the
tobacco specialty retail store generated 75% or more of its total gross annual income from the on-site sale of tobacco
products and smoking paraphernalia.

(¢) The tobacco specialty retail store is located on premises that are physically separated from any areas of the same
or adjucent establishments in which smoking is prohibited under this part or pmrt 129 and where smoke does not
infiltrate into those nonsmoking areas. As used in this subdivision, “physically separated” means an area that is enclosed
on all sides by any combination of selid walls, windows, or doors that extend from the floor to ceiling.

(d) The tobacco specialty retail store prohibits entry to a person under the age of 18 during the time the tobacco
specialty retail store is open for business.

(3} The department may request additional information from a cigar bar or tobacco specialty retail store to verify
that the cigar bar or lobacco specialty retail store meets the requirements of this section. A eigar bar or tobaceo
specialty retail store shall comply with requests from the department under this section.

(4) Except as otherwise provided in this subsection, a cigar bar or tobacco specialty retail store that does not meet
the requirements of this section or violates this section is not exempt from the smoking prohibition of section 12603 and
shall immediately prohibit smoking on its premises. A cigar bar or tobaeco specialty retail store that meets all of the
requirements of this section other than filing the affidavit as required under subsection (1) or (2}, retains its exemption
and may continue to allow smoking during the period beginning on the date the affidavit is due and ending on the
expiration of 21 days after that date. However, if the affidavit remains unfiled after the 21-day grace period, the cigar
bar or tobacco specialty retail store is not exempt from the smoking prohibition of section 12603 and shall immediately
prohibit smoking on its premises. A cigar bar or lobacco specialty retail store that loses its exemption under this
subsection is not exempt from the smoking prohibition of section 12603, shall immediately prohibit smoking on its
premises, and may only again qualify for the exemption under this section by filing an affidavit and meeting all of the
requirements of subsection (1) or (2), as applicable,

See. 12606b. (1) A casino that is in existence on the effective date of this section may allow smoking in the gaming
area of the casino. Section 12603 applies to a casino that is not in existence on the effective date of this section and to
all areas of a casino not part of the guming urea. A food service establishment in or part of u cusino is subject to
section 12905. However, any part of the gaming area where food and beverage is taken by patrons for immediate
consumption is not considered a food service establishment under this part or part 129,

(2) A casino that is in existence on the effective date of this section shall comply with section 12603(2) f[or all areas
of the casino not part of the gaming area. Section 12606 does not apply with respect to employees working in the gaming
area of a casino where smoking iz allowed under this section. However, section 12606 does apply with respect to
employees working in areas other than the gaming area of a casino.

() As used in this section, “gaming area” means that term as defined in R 432.1103 of the Michigan administrative
code.

Sec. 12610. Notwithstanding section 12609 or any other provision of this act to the contrary, the department shall
not promulgate rules to implement or administer the provisions of this part that were added by the amendatory act that
added this section.

Sec. 12611. A person or state or local governmental agency that violates this part or part 129 shall be directed to
comply with this part and is subject to a civil fine of not more than $100.00 for a first violation and not more than $500.00
for a second or subsequent violation. A person who makes a false statement in an affidavit under this part is guilty of
perjury under section 423 of the Michigan penal code, 1931 PA 328, MCL 750.423.

Sec. 12613. (1) Subject to subsection (2), the department shall enforce this part and part 129 and any rules promulgated
under this part pursuant to sections 2262(2) and 2263. In addition to the civil fine authorized under section 12611, the
department may enforce this part and any rules promulgated under this part through an action eommenced pursuant
to section 2255 or any other appropriate action authorized by law.

{2) Pursuant to section 2235, the department may authorize a local health department to enforece this part and
part 129 and any rules promulgated under this part. A local health department authorized to enforce this part and
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part 129 and any rules promulgated under this part shall enforce this part and part 129 and any rules promulgated
under this part pursuant to sections 2461(2) and 2462, In addition to the civil fine authorized under section 12611, a local
health department may enforce this part and part 129 and any rules promulgated under this part through an action
commenced pursuant to section 2465 or any other appropriate action authorized by law.

(3) In addition to any other enforcement action authorized by law, a person alleging a vielation of this part may bring
a civil action for appropriate injunctive relief, if the person has used the public place, child caring institution, or child
care center within 60 days before the civil action is filed.

(4) The remedies under this part are independent and cumulative. The use of 1 remedy by a persen shall not bar the
use of other lawful remedies by that person or the use of a lawful remedy by another person.

Sec. 12614. (1) The director shall report biennially to the legislature on the effect and enforcement of this part and
part 129. The report shall include, at a minimum, compliance with sections 12603 and 12905.

(2) Upon request of the department, the director of the department of management and budget annually shall report
to the department, at 2 minimum, a list of each public place owned or operated by the state and its complianee with
section 12603.

PART 129. SMOKE-FREE FOOD SERVICE ESTABLISHMENTS

See. 12905. (1) An individual shall not smoke in a food service establishment, and the person who owns, operates,
manages, or is in control of a food service establishment shall make reasonable effort to prohibit individuals from
smoking in a food service establishment.

(2) In addition to a food service establishment that provides its own seating, subsection (1) applies to a foed service
establishment or group of food service establishments that are located in a shopping mall in which the seating for the
food service establishment or group of food service establishments is provided or maintained, or both, by the person
who owns or operates the shopping mall.

(3) The director, an authorized representative of the director, or a representative of a local health department to
which the director has delegated responsibility for enforcement of this part shull inspect each foed service establishment
that is subject to this section. The inspecting entity shall determine compliance with this section during each
inspection.

{4) Within 5 days after receipt of a written complaint of violation of this section, a local health department shall
investigate the complaint to determine compliance. If a violation of this section is identified and not corrected as ordered
by the local health department within 2 days after receipt of the order by the feod service establishment, the local
health officer may issue an order to cease food service operations until compliance with this section is achieved,

(5) A food service establishment shall comply with sections 12603(2) and 12606. It is an affirmative defense to a
prosecution or civil or administrative action for 4 violation of this section that the owner, operator, manager, or person
in eontrol of a food service establishment where smoking is prohibited under this section made a good faith elfort to
prohibit smoking by complying with section 12603(2). To assert the affirmative defense under this subsection, the owner,
operator, manager, or person shall file a sworn affidavit setting forth his or her efforts to prohibit smoking and his or
her actions of compliance with section 12603(2).

(6) An individual who violates this part shall be directed to comply with this part and is subject to a civil fine of not
meore than $100.00 for a first violation and not more than $500.00 for a second or subsequent violation.

(7) As used in this section:

(1) “Food service establishment” means that term as defined in section 1107 of the food law of 2000, 2000 PA 92,
MCL 289.1107.

(b) “Shopping mall” means a shopping center with stores facing an enclosed mall.

(¢) “Smoking” means that term as defined in section 12601.

Sec. 12914, Notwithstanding any other provision of this act to the contrary, the department shull not promulgate
rules to implement or administer the provisions of this part that were added by the amendatory act that added this
section,

Enacling section 1. (1} Sections 12604a, 12605, 12607, 12615, 12617, 21333, and 21737 of the public heulth code, 1978
PA 368, MCL 333.12604a, 333.12605, 333.12607, 333.12615, 333.12617, 333.21333, and 333.21733, are repealed.

(2) Section 6127 of the food law of 2000, 2000 PA 92, MCL 289.6127, is repealed.
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Enacting section 2. This amendatory act takes effect May 1, 2010.

C]erk of the House of Representatives

Secretary of the Senate

Approved

Governor
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Rep. LaFave offered the following concurrent resolution:

House Concurrent Resolution No. 3.

A concurrent resolution to call on the Michigan Veterans' Facility Authority to ensure
plans for the new state veterans homes include designated smoking areas.

Whereas, The state of Michigan has committed to the process of updating its system of
veterans homes to create a sustainable and responsive network of homes that meets the long-term
care and aging needs of all Michigan veterans. One of the first steps in this process is replacing
the outdated Grand Rapids Home for Veterans with a new and improved facility and building a
new home in Macomb County; and

Whereas, The proposed architectural drawings for the new homes in Grand Rapids and
Macomb County do not include designated smoking areas. Michigan's two current veterans
homes provide smoking areas; and

Whereas, Many veterans are smokers. According to the Centers for Disease Control and
Prevention (CDC), three out of every ten veterans use tobacco products, primarily smoking
tobacco. In Michigan, that means around 175,000 veterans may be smokers at the time the new
Grand Rapids Home for Veterans is scheduled to open; and

Whereas, Smoking was a regular part of military life and encouraged by our Armed
Forces. For decades, the C-rations issued to the members of the military in the field included
cigarettes. Many veterans entered military service nonsmokers but left a regular smoker; and

Whereas, The 2016 Michigan Veterans Workgroup envisioned a network of regional
veterans homes that ensures every veteran gets the right care and is a destination for all veterans
in that region. This legislative body shares that vision, and it was an important consideration in
the Legislature's approval of $42 million in funding for the construction of two new veterans
homes, including the new Grand Rapids Home for Veterans; and

Whereas, New veterans homes will fail to meet the vision of serving all veterans without
the inclusion of designated smoking areas. Veterans will not feel welcome or comfortable at a
home that does not accommodate smoking and travelling long distances to homes with smoking
areas would defeat the goal of easily accessible regional care. A lack of smoking areas will
create a barrier to nearly a third of Michigan veterans receiving the care they have earned and
deserve through service to our country; now, therefore, be it

Resolved by the House of Representatives (the Senate concurring), That we call on the
Michigan Veterans' Facility Authority to ensure plans for the new state veterans homes include
enclosed, climate-controlled designated smoking areas attached to buildings; and be it further

Resolved, That copies of this resolution be transmitted to the members of the Michigan
Veterans' Facility Authority Board of Directors.

R0037'19 LSB Research Services Division MC
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F926

Physical Environment

§483.90(i)(5)
Smoking Policies

Survey Regulations & Interpretive Guidelines
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F926
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.90(i)(5) Establish policies, in accordance with applicable Federal, State, and local laws
and regulations, regarding smoking, smoking areas, and smoking safety that also take into
account nonsmoking residents.

GUIDANCE: §483.90(i)(5)
The use of oxygen in smoking areas and while smoking is forbidden.

PROCEDURES: §483.90(i)(3)
Review F689 guidance concerning smoking in the facility.

As part of the overall review of the facility, look for signs of smoking by residents, staff. visitors,
guests. and non-staff.

Look for smoking arcus both inside and outside of the facility.

Review policies to determine if they have been developed and are being implemented in
accordance with Federal, State and local laws and regulations in regards to smoking, smoking
areas and smoking safety for both smoking und non-smoking residents.

PROBES: §483.90(i)(5)
Ask residents who smoke how the fucility permits them to smoke.

Does the fucility allow smoking and how is it managed?

§483.90(j) The standards incorporated by reference in this section are approved for
incorporation by reference by the Director of the Office of the Federal Register in accordance
with 5 U.S.C. 552(a) and I CFR part 51. You may inspect a copy at the CMS Information
Resource Center, 7500 Security Boulevard, Baltimore, MD or at the National Arcliives and
Records Administration (NARA). For information on the availability of this material at
NARA, call 202-741-6030, or go to:

hitp:/'www.archives.gov/federal_register/code_of federal_regulations/ibr_locations.html. If
any changes in this edition of the Code are incorporated by reference, CMS will publish a
document in the Federal Register to announce the changes.

§483.90())(1) National Fire Protection Association, 1 Batterymarch Park, Quincy, MA 02169,
www.nfpa.org, 1.617.770.3000.

(i) NFPA 99, Standards for Health Care Facilities Code of the National Fire Protection

Associution 99, 2012 edition, issued August 11, 2011,

(ii) TIA 12-2 to NFPA 99, issued August 11, 2011,

(iii) TIA 12-3 to NFPA 99, issued August 9, 2012,

(iv) TIA 12-4 to NFPA 99, issued March 7, 2013.

(v) TIA 12-5 to NFPA 99, issued August 1, 2013.

(vi) TI4 12-6 to NFPA 99, issued March 3, 2014.
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(vii) NFPA 101, Life Safety Code, 2012 edition, issued August 11, 2011;
(viii) TIA 12-1 to NFPA 101, issued August 11, 201 1.

(ix) TIA 12-2 to NFPA 101, isswed October 30, 2012.

(x) TIA 12-3 to NFPA 101, issued October 22, 2013.

(xi) TIA 12-4 to NFPA 101, issued October 22, 2013,

§483.95 Training Requirements

NOTE: As published in the Federal Register (Vol. 81, No. 192, 68688, 68698, October 4, 2016),
this entire section (v483.93) will be implemented in Phase 3 with the following exceptions, which
will be implemented in Phase 1:

(v) Abuse. neglect, and exploitation training;

(g)(1) Regarding in-service training. (g)(2) dementia management & abuse prevention iraining,
(g)(4) care of the cognitively impaired; and

(h) Training of feeding assistants.
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Quality of Care

§483.25(d)(1)(2)
Free of Accident Hazards/Supervision/Devices

Survey Regulations & Interpretive Guidelines
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F689
(Rev. 173, Issued: 11-22-17, Effective: 11-28-17, Implementation: 11-28-17)

§483.25(d) Accidents.
The facility must ensure that —
§483.25(d)(1) The resident environment remains as free of accident hazards as is possible; and

§483.25(d)(2) Each resident receives adequate supervision and assistance devices to prevent
accidents.

INTENT: §483.25(d}
The intent of this requirement is 1o ensure the facility provides an environment that is free from
accident hazards over which the facility has control and provides supervision and assistive
devices to each resident to prevent avoidable accidents. This includes:

o Identifying hazard(s) and risk(s);

o Evaluating and analyzing hazard(s) and risk(s):

o Implementing interventions to reduce hazard(s) und risk(s}: and

o Monitoring for effectiveness and modifving interventions when necessary.

DEFINITIONS §483.25(d)
Definitions are provided to clarify terms related to providing supervision and other interventions
to prevent accidents.

“Accident” refers to any unexpected or unintentional incident, which results or may resull in
injury or illness to a resident. This does not include other types of harm, such as adverse
outcomes that are a direct consequence of treatment or care that is provided in accordance with
current professional stundards of practice (e.g.. drug side effects or reaction).

“Avoidable Accident” means that an accident occurred because the facility failed to:

o Identify environmental hazards and/or assess individual resident risk of an accident,
including the need for supervision and/or assistive devices; and/or

o Evaluate/analyze the hazards and risks and eliminate them, if possible. or, if not possible,
identify and implement measures to reduce the hazards/risks as much as possible; and’or

o Implement interventions, including adequate supervision and ussistive devices, consistent
with a resident’s needs, goals, care plan and current professional standards of practice
in order to eliminate the risk, if possible, and, if not. reduce the risk of an accident:
and/or

e Monitor the effectiveness of the interventions and modify the care plan as necessary, in
accordance with current professional standards of practice.
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“Unavoidable Accident” means that an accident occurred despite sufficient and comprehensive
facility systems designed and implemented to:

o Jdentify environmental hazards and individual resident risk of an accident, including the
need for supervision; and

o Evaluate/analyze the hazards and risks and eliminate them, if possible and, if not
possible, reduce them as much us possible;

o Implement interventions, including adequare supervision, consistent with the resident’s
needs, goals. care plan, and current professional standards of praciice in order to
eliminate or reduce the risk of un accident: and

o Monitor the effectiveness of the interventions and modify the interventions as necessary,
in accordance with current professional standards of practice.

“Assistance Device or Assistive Device” refers (o any item (e.g.. fixtures such as handrails, grab
bars. and mechanical devices/equipment such as stand- alone or overhead transfer lifis, canes,
wheelchairs, and walkers, etc.) that is used by, or in the care of a resident 1o promote,
supplement, or enhance the resident’s function and/or safety.

NOTE: The currently accepted nonenclature refers to “assistive devices.” Although the terin
“assistance devices” is used in the regulation, the Guidance provided in this document will refer
o “assistive devices.”

“Environment” refers to any environment or area in the facility that is frequented by or
accessible to residents, including (but not limited to) the residents’ rooms, bathrooms, hallways,
dining areas, lobby, outdoor patios. therapy areas and activity areas.

“Fall” refers to unintentionally coming to rest on the ground, floor, or other lower level. but not
as o result of an overwhelming external force (e.g., resident pushes another resident). An
episode where a resident lost his'her balance and would have fallen, if not for another person or
if he or she had not caught him/herself. is considered a fall. A fall without injury is still a fall.
Unless there is evidence suggesting otherwise, when a resident is found on the floor, a fall is
considered to have occurred (refer 1o Resident Assessment Instrument User's Manual. Version
3.0, Chapter 3, page J-27).

“Hazards” refer 1o elements of the resident environment that have the potential to cause injury
or illness.

o “Huzards over which the facility has control ™ are those huzuards in the resident
environment where reasonable efforts by the facility could influence the risk for resulting
injury or iliness.

o “Free of accident hazards as is possible " refers to being free of accident hazards over
which the facility has control.

“Position change alarms” are alerting devices intended to monitor a resident’s movement. The
devices emit an audible signal when the resident moves in a certain way. Types of position
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change alarms include chair and bed sensor pads, bedside alarmed mats, alarms clipped to a
resident's clothing, seatbelt alarms, and infrared beam motion detectors. * Position change
alarms do not include alarms intended to monitor for unsafe wandering such as door or elevator
alarms.

“Risk” refers to any external factor, facility characteristic (e.g.. staffing or physical
environment) or characteristic of an individual resident that influences the likelihood of an
accident.

“Supervision/Adequate Supervision” refers to an intervention and means of mitigating the risk
of un accident. Fucilities are obligated to provide adequate supervision to prevent accidents.
Adequate supervision is determined by assessing the appropriate level and number of staff
required, the competency and training of the staff. and the fiequency of supervision needed. This
determination is based on the individual resident’s assessed needs and identified hazards in the
resident environment. Adequate supervision muy vary fron resident to resident and from time to
time for the same resident.

GUIDANCE §483.25(d)

OVERVIEW

Numerous and varied accident hazards exist in everyday life. Not all accidents are avoidable.
The frailry of some residents increases their vulnerability to hazards in the resident environment
and can result in life-threatening injuries. It is important that all fucility staff understand the
facility's responsibility, us well as their own, to ensure the safest environment possible for
residents.

The facility is responsible for providing care to residents in a manner that helps promote quality
of life. This includes respecting residents’ rights to privacy, dignity and self-determination, und
their right to make choices about significant aspects of their life in the fucilitv.

An effective way for the facility to avoid accidents is to develop a culture of safetv and commit to
implementing systems that address resident risk and environmental hazards to minimize the
fikelihood of accidents. A facility with a commitment to safety:

o Acknowledges the high-risk nature of its population and setting;

o Develops effective communication, including a reporting system that does not place
blame on the staff member for reporting resident risks and environmental hazards;

o Fngages all staff, residents and families in training on safety, and promotes ongoing
discussions about safety with input from staff at all levels of the organization, as well as
residents and families;

o Encourages the use of data to identify potential hazards, risks, and solutions related to
specific safety issues that arise;

o Directs resources to address safety concerns; and

o Demonstrates a commitmeni (o safety at all levels of the organization.

7 Bressier, K., Redfern. R.E., and Brown, M.(2011). Elimination of position-change alarms in an Alzheimer's
and dementia long-term care fucility. Am J Alzheimers Dis Other Demen 26¢8), 599,
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A SYSTEMS APPROACH
Processes in a faciliny's interdisciplinary svstematic approach may include:

e [dentification of hazards, inchuding inadequate supervision, and a resident 's risks of
potentially avoidable accidents in the resident environment;
Evaluation and analysis of hazards and risks:

o [mplementation of individualized, resident-centered interventions, including adequate
supervision and assistive devices, to reduce individual risks related to hazards in the
environment; und

s Monitoring for effectiveness and modification of interventions when necessary.

A key element of a systematic approach is the consistent application of a process to address
identified hazards and/or risks. Risks may pertain to individual residents, groups of residents, or
the entire fucility. Hazards may include, but ure not limited to, uspects of the physical plant,
equipment, and devices that are defective or are not used properly (per manufucturer’s
specifications). are disabled'removed, or are not individually adapted or fitted to the resident’s
needs.
o An effective system not only proactively identifies environmental hazards and the
resident’s risk for an avoidable accident, but also evaluates the resident s need for
supervision.

Identifving and addressing risks. including the potential for accidews, includes consideration of
the environment, the resident’s risk factors, and the need for supervision, care, and assistive
devices. This will allow the facility to communicate information about observed hazards,
identify resident-specific information. develop and implement an individualized care plan based
on the Resident Adssessment Instrument (RAI) to address each resident’s needs and goals, and to
monitor the results of the planned interventions. The care plan should strive to balance the
resident’s wishes with the potential impact on other residents.

A systematic approach enables the facility to evaluate safety throughout its environment and
among all staff. and make appropriate adjustments in training and competency testing as
required. Each resident or representative and their fumily members and representatives should
be aware of the risks und potential hazards related to fulls and of various devices used to reduce
Jall risk. Furthermore, a systematic approach enables leadership and direct care staff 1o work
together to revise policies and procedures, based on feedback from workers who are nost
Samiliar with the residents and care processes. Effective fucility systems address how to:

o communicute the observations of hazards,

o record resident specific information, and

e monitor data related to care processes that potentially lead 1o accidents.

Identification of Hazards and Risks

fdentification of hazards and risks is the process through which the facility becomes aware of
potential hazards in the resident environment and the risk of a resident having an avoidable
accident. Al staff (e.g., professional, administrative, maintenance, etc.) are to be involved in
observing and identifying potential hazards in the environment, while taking into consideration
the unique characteristics and abilities of each resident. The facility should make a reasonable
effort to identify the hazards and risk factors for each resident. Various sources provide
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information about hazards and risks in the resident environment. These sources may include,
but are not limited to, Quality Assessment and Adssurance (QAA4) activities. environmental
rounds, MDS/CAAs datu. medical history und phvsical exam. fucility assessment as required in
F838, and individual observation. This information is to be documented und communicated
across all disciplines.

Evaluation and Analysis

Evaluation and analvsis is the process of examining data to identify specific hazards and risks
and to develop targeted interventions to reduce the potential for accidents. Interdisciplinary
involvement is a critical component of this process. Analysis may include. for example,
considering the severity of hazards. the immediacy of visk, and trends such as time of day.
location, etc.

Both the facility-centered and resident-directed approaches include evaluating hazards and
accident risk data which includes prior accidents/incidents, uanalvsis to identify the root causes of
each hazard and accident risk, and identifying or developing interventions based on the severity
of the hazards and immediacy of risk. Evaluations also look at trends such as time of day,
location, eic.

Implementation of Interventions

Implementation refers to using specific interventions to try to reduce a resident’s risks from
hazards in the environment. The process includes: Communicating the interventions fo all
relevant staff, assigning responsibilitv, providing training as needed, documenting interventions
(e.g.. plans of action developed by the Quality Assurance Commitiee or care plans for the
individual resident), and ensuring that the interventions are put into action.

Interventions are based on the results of the evaluation and unalvsis of information about
hazards and risks and are consistent with professional stundards, including evidence-based
practice. Development of interim safety measures may be necessary if interventions cannot
immediately be implemented fully.

Fucility-based interventions may include, but are not limited to, educating staff, repairing the
device/equipment, and developing or revising policies und procedures. Resident-directed
approaches may include implementing specific interventions as part of the plan of care,
supervising staff and residents, ete. Facility records document the implementation of these
interventions.

Monitoring and Modification

Monitoring is the process of evaduating the effectiveness of care plan interventions. Modification
is the process of adjusting interventions as needed to make them more effective in addressing
hazards and risks.

Monitoring and modification processes include:
o  Ensuring that interventions are implemented correctly and consistentiv:
o Evaluating the effectiveness of interventions;
o Modifving or replacing interventions as needed and
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s Evaluating the effectiveness of new interventions.

An example of facility-specific modification is additional truining of staff when equipment has
been upgraded, while a resident-specific modification is revising the care plan to reflect the
resident’s current condition and risk factors that may have changed since the previous
assessment.

For example, a facility implements a position change alarni for a newly admitted resident with a
history of falls. Afier completing a comprehensive ussessment of the resident, facility staff
identify the resident’s routines and patterns, remove the alarm, implementing more
individualized interventions that address the actual cause of why a resident may be changing
position (e.g. has been in one position too long or is trving to reach for a personal item) which
could lead to a fall.

Supervision

Supervision is an intervention and a means of mitigating accident risk. Facilities are obligated
to provide adequate supervision to prevent accidents. Adequacy of supervision is defined by type
and frequency, based on the individual resident s assessed needs. and identified hazards in the
resident environment. Adequate supervision may vary from resident to resident and from time to
time for the same resident. Devices such as position change alarms may help to monitor a
resident’s movement temporarily, but do not eliminate the need for adequate supervision.

The resident enviromment may contain temporary hazards (e.g., construction, painting,
housekeeping activities. etc.} that warrant additional supervision or alternative measures such
as barriers to prevent access to affected areus of the resident environment,

Adequute supervision to prevent accidents is enhanced when the facility:
o dccurately assesses a resident and/or the resident environment to determine whether
supervision to avoid an accident is necessary; and/or
o Determines that supervision of the resident was necessary and provides supervision
based on the individual resident’s assessed needs and the risks identified in the
environment.

Resident Smoking

Some facilities permit residents to smoke tobacco products. In these facilities, assessment of the
resident s capabilities and deficits determines whether or not supervision is required. If the
facility identifies that the resident needs assistance und supervision for smoking, the facility
includes this information in the resident’s care plan, and reviews and revises the plan
periodically as needed.

The fucility may designate certain areus for resident smoking. The facilily must ensure
precautions are taken for the resident’s individual safety. as well as the safety of others in the
facility. Such precautions may include smoking only in designated areas, supervising residents
witose assessment and care plans indicate a need for ussisted and supervised smoking, and
limiting the accessibility of matches and lighters by residents who need supervision when
smoking for safety reasons. Smoking by residents when oxygen is in use is prohibited. and any
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smoking by others near flanmable substances is also problematic. Additional measures may
include informing all visitors of smoking policies and hazards.

Guidance concerning resident smoking regudations can be found in NFP4 101, the Life Safety
Code at 19.7.4, Smoking, including requirements for signage. prohibiting smoking by residents
classified as not responsible, and disposal of smoking marerials.

Resident-to-Resident Altercations

NOTE: A resident to resident altercarion should be reviewed as a potential situation of abuse
which should be investigated under the guidance for 42 CFR §483.12, (F600). The
surveyor should not automatically assume that abuse did not occur for o resident
identified as having a cognitive impairment or mental disorder, as it does not
preclude the resident firom deliberate (willful) or non-accidental actions.  “Willful”
as defined at $§483.5 and as used in the definition of “abuse,” “means the individual
must have acted deliberately, not that the individual must have intended to inflict
injury or harm. ” Even though a resident may have a cognitive impairment, he/she
could still commit a willful act. If during the investigation of an allegation of abuse.
it is determined that the action was nor willful, the surveyor must investigate whether
the facility is in compliance with the requirement to maintain an environment as free
of uccident hazards as possible. and that each resident receives adequate supervision
using guidance at this tag, F689, Accidents.

It is important that a facility take reasonable precautions, including providing adequate
supervision, when the risk of resident-to-resident altercation is identified. or should have been
identified. Certain situations or conditions may increase the potential for such altercations,
including. but not limited to:
o A history of aggressive behaviors including striking out, verbal outbursts, or negative
interactions with other resident(s); and/or
e Behavior that may disrupt or annoy others such as constant verbalization (e.g., crying,
yelling, calling out for help). making negative remarks, restlessness. repetitive behaviors,
taking items that do not belong to them, going into others’ rooms, drawers, or closets,
aned undressing in inappropriare areas. Although these behaviors may not be aggressive
in nature, they may precipitate a negutive response from others, resulting in verbal,
physical, and/or emotional harm.

The facility is responsible for identifying residents who have a history of disruptive or intrusive
interactions, or who exhibit other behaviors that make them more likely to be involved in an
altercation. The fucility should identify the factors (e.g., pain, specific triggers in the
environment, etc.) that increase the risks associated with individual residents, including those
that could trigger an altercation. The interdisciplinary team reviews the assessment along with
the resident undior his/her representative, i order to address the underlying reasons for the
behavioral manifestations and to identify interventions to try to prevent altercations.

The interventions listed below include supervision and other actions that could address potential
or actual negative interactions:
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o Evaluating staffing levels to ensure adequate supervision (if it is adequate, it is meeting
the resident’s needs) (refer to F723, §483.33(w)(1)(2). 1o evaluate staffing levels for any
nmursing services not related to behavioral health care or dementia care and F741,
$483.40, for any staff caring for residents with dementia or a history of trauma and'or
post-traumatic stress disorder);

e Evaluating staffing assignments to ensure consisient staff who are more fumiliar with the
resident and who thus may be able to identify changes in a resident’s condition and
behavier;

o Providing safe supervised areas for unresiricted movement;

e Eliminating or reducing underlying causes of distressed behavior such as boredom and
pain;

o Monitoring environmental influences such as temperatures. lighting, and noise levels;
and

Ongoing staff training, competencies and supervision, including how to approach a resident who
may be agitated, combative, verbally or physically aggressive, or anxious, and how and when to
obtain assistance in managing a resident vwith behavior symptoms (refer to F726,
$483.33(a)(3)(4)(c), to evaluate staff competency for any nursing services not related to
behavioral health care or dementia care and F741, §483.40, for any stuff caring for residents
with dementia or a history of trauma and/or post-traunatic stress disorder).

RISKS AND ENVIRONMENTAL HAZARDS
This section discusses common, but not all, potential risks and hazurds found in the resident
environment.

NOTE: The information included in the following sections is bused on current professional
standards of practice or “best practice’ models as described in the literature.

The physical plant, devices, and equipment described in this section may not be hazards by
themselves but can become hazardous when a vulnerable resident interacts with them. Some
temporary hazards in the resident environment can affect most residents who have access to
them (e.g.. construction, painting, and housekeeping activities). Other situations may be
hazardous only for certain individuals (e.g., accessible smoking materials).

Inorder to be considered hazardous. an element of the resident environment must be accessible
to a vulnerable resident. Resident vulnerability is based on risk factors including the individual
resident s functional status, medical condition, cognitive abilities, mood, and health treatnients
(e.g.. medications). Resident vulnerability to hazards may change over time. Ongoing
assessment helps identify when elements in the environnient pose hazards to a particular
resident.

Certain sharp items, such as scissors, kitchen utensils, knitting needles, or other items, may be
appropriate for many residents but hazardous for others with cognitive impairments. Handrails.
assistive devices. and any surface that a resident may come in contact with may cause injury, if
the surface is not in good condition, free from sharp edges or other hazards or not installed
properly.
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Improper actions or ontissions by staff can create hazards in the plysical plant (e.g.. building
and grounds). environment, andior with devices and equipnient. Examples of such hazards
might include fire doors that have been propped open, disabled locks or latches, nonfunctioning
alarns, buckled or badlv torn carpets, cords on floors, irvegular walking surfaces. improper
storage and access 1o toxic chemicals, exposure to unsafe heating unit surfaces, and unsafe
water temperatures. Other potential hazards may include furniture that is not appropriate for a
resident (e.g., chairs or beds that are not the proper height or width for the resident to transfer
1o and from safely or unstable as to present a fall hazard) and lighting that is either inadequate
or so intense as to create glare. Devices for resident care, such as pumps, ventilators, and
assistive devices, may be huzardous when they are defective, disabled, or improperly used (i.e.,
used in a manner that is not per manufacturer's recommendations or current professional
standards of practice).

Resident Vulnerabilities

The responsibility to respect a resident s choices is balanced by considering the resident's right
to direct the care they receive with the potential impact of these choices on their well-being,
other residents, and on the faciliny's obligarion to protect residents from harm. The facility has «
responsibility to educate a resident, fumily, and staff regarding significant risks related 1o a
resident 's choices. When a resident chaice poses some risk, stuff shoudd work with the resident to
understand reasons for the choice, and discuss options for the facility to honor the choice. For
example, a resident may express a desire 1o use a cane instead of a walker or wheelchair in
order to maintain dignity and self-esteem. This preference should be discussed to review
potential positive and negative consequences of possible courses of action (including potential
negative consequences that may result from preventing the choice) and to find ways to develop a
care plan in which staff honor the choice while mitigating risks. For more information on care
planning to mitigate risk, see A Process for Care Planning Resident Choice at
http:/Avww.ideasinstitute.org/PDFs/Process_for_Care_Planning_for Residnet_Choice.pdf.

Verbal consent or signed consent/waiver forms do not eliminate a facility's responsibility to
protect a resident from an avoidable accident, nor does it relieve the provider of its
responsibility to assure the health, safety, and welfare of its residents. While Federal
regulations affirm the resident’s right 1o participate in care planning and to refuse treatment, the
regulations do not create the right for a resident, or representative (o demand the facility use
specific medical interventions or treatments that the facility deems inappropriate. The
regulations hold the facility ultimately accountable for the resident's care and safety.

Fualls and unsafe wandering/elopement are of particular concern. The following section reviews
these issues along with some common potential hazards.

Falls - The MDS defines a fall as unintentionally coming to rest on the ground, floor, or other
Iower level but not as a result of an overwhelming external force (e.g.. resident pushes another
resident). An episode where a resident lost histher balunce and would have fallen, if not for
another person or if he or she had not caught himvherself, is considered a fall. A fall without
injury is still a fall. Unless there is evidence suggesting otherwise, when a resident is found on
the floor. a fall is considered to have occurred.
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NOTE: Challenging a resident 's balance and training him/her to recover from loss of balance is
an intentional therapeutic intervention. The losses of balance thut occur during supervised
therapeutic interventions are not considered u fall.

Sone fuctors that may result in resident falls include, but are not limited to:
o Environmental huzards, such as wet floors, poor lighting, incorrect bed height and'or
width, or improperly fitted or maintained wheelchairs;®
o Unsafe or absent footwear,;
Underlving chronic medical conditions, such as arthritis. heart failure. anemia and
neurological disorders;
Acute change in condition such as fever, infection, delirium:
Medication side effects;
Orthostatic hypotension;
Lower extremity weakness:
Balance disorders;
Poor grip strength;,
Functional impairments (difficulty rising from a chair, getting on or off toilet, efc.):
Guit disorders;
Cognitive impairment;
Visual deficits;
Pain; and
Incontinence.

Muscle weakness and gait problems account for about 24% of nursing home falls and
enviranmental hazards cause16% to 27% of falls for residents.”

Older persons have both a high incidence of falls and a high susceptibifity to injury. 1 Serious
potential consequences of falls include physical injuries, pain, increased risk of death, impaired
finction, fear of falling, and self-imposed limitations on activities leading to social isolation. 1
Evaluation of all of the causal factors leading to a resident full assists the facility in developing
and implementing relevant, consistent, and individualized interventions to prevent future
occurrences. Proper actions following a fall include:

o Ascertaining if there were injuries, and providing treatment as necessary;

8 Shorr, R.I, Chandier, M., Mion, L.C, Waters, T.M.. Lin. M., Daniels, M.J1., Kessler, L.A., and Miller, S.T.
(2012). Effects of an intervention to increase bed alarm use to prevent falls in hospitalized patients.
Annals of Internal Medicine 1537(10), 698.

9 The Centers for Diseuase Controf and Prevention. Fally in Nursing Homes.
hitp:iavww. ede. govhomeandrecreationalsafery folls nursing. fruml.

10 Panel on Prevention of Falls in Older Persons, American Geriatrics Societv and British Geriatrics. (2010).
Swnmary of the updated Americun Geriatrics Society/British Geriatrics Societv clinical practice guideline
Jor prevention of falls in older persons. J Am Geriatr Soc, 2011, 59(1). 148-57.

[ Tavior, J.A., Parmelee, P.. Brown, H.. and Ouslander, J. The Fulls Manugement Program. A Quality
Improvement Initiative for Nursing Facilities. Agency for Healthcare Research and Quality, 2005,
hip:iiwww, alirg eoviorofessionals/svstemsong-term-care resonrces‘injuries/fallspx/follspxmannal. himl,
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o Determining what may have caused or contributed to the fall. including ascertaining
what the resident was trying to do before he or she fell;

o Addressing the risk fuciors for the full such as the resident’s medical conditions(s).
Jfacility environment issues. or staffing issues; and

e Revising the resident’s plan of care and/or fucility practices, as needed, to reduce the
likelihood of another fall.

NOTE: A full by a resident does not necessarily indicate a deficient practice because not every
Jall can be avoided.

Position Change Alarms:

Facilities often implement position change alarms ay a fall prevention strategy or in response (o
a resident fall. The alarms are designed to alert staff that the resident has changed position,
increasing the risk for falling. However, the efficacy of alarms to prevent fulls has not been
proven and a study of hospitalized patients concluded these devices may only alert staff that a
Jall has already occurred. The same study alse noted false alarms are a common problem
leading to “alarm fatigue.” where staff no longer respond 1o the sound of an alarm.'? A study on
bed-exit alarms concluded the alarms are not a substitute for staff assisting residents and bed-
exit alarms may not ahvays function reliably for residents who weigh less than 100 pounds or
who are restless.®  Individual fucility efforts to reduce use of alarms have shown falls actually
decrease when alarms are eliminated and replaced with other interventions such as purposeful
checks 1o proactively address resident needs, adjusting staff to cover times of day when most
Jalls occur, assessing resident routines, and making individualized environmental or care
changes that suit each resident.™ For example, brighter lighting might help a resident with
macular degeneration ambulate more eusily in his or her room but would cause glare and make
walking more difficult for a resident with cataracts. >

Fuacilities must implement comprehensive, resident-centered fall prevention plans for each
resident at risk for falls or with a history of fulls. While position change alarms are not
prohibited from being included as part of a plan, they should not be the primary or sole
intervention to prevent falls. If facility staff choose to implement alarins, they should docunient
their use aimed ail assisting the staff to assess patterns and rowtines of the resident. Use of these
devices, like any care planning intervention, must be based on assessment of the resident and
monitored for efficacy on an on-going basis. Position change alarms have been used fo monitor
a resident's movement in chairs or beds, etc. However, there must be sufficient staff and
supervision to meet the resident’s needs und staff must be vigilant in order (o respond to alarms
a tinmely manner. Alarms do not replace necessary supervision. Fucilities must take steps 1o
identifyr issues that place the resident at risk for falls and implement approaches to address those

12 Shorr, R.L, Chandler, M., Mion, L.C., Waters, T.M., Liu, M., Daniels, M., Kessler, L.A.. and Miller, S.T.
(2012}, Effects of an imervention to increase bed alarm use 1o prevent fulls in hospitalized patients.
Annals of Internal Medicine 137(10), 698.

13 Capezuti, E., Brush, B.L., Lane, S., Rabinowitz, H.U., und Secic. M. (2009). Bed-exit alarm effectiveness.
Arch Geronmtol Geriarr 49¢1) 27-31.

14 MASSPRO (n.d.). Nursing home alarm elimination progrant: It'’s possible to reduce fafls by eliminating
resident alarms. g masspro.ore/case=studies elimalarmsrehab, pdf.

135 Becker. C., Rapp. K. (2010) Fall Prevention in Nursing Homey. Clinics in Geriatric Medicine 26(4)693-
704,
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risks in a manner that enables the resident to achieve or maintain his or her highest practicable
physical, mental, and psychosocial well-being,

Wandering and Elopement - Wancdering is random or repetitive locomotion. This movement
may be goal-directed (e.g., the person appears to be searching for something such as an exir) or
may be non-goal-directed or aimless. Non-goal-directed wandering requires a response in a
manner that addresses both safety issues and an evaluation to identify root causes to the degree
possible. Moving about the facility aimiessly may indicate that the resident is frustrated,
anxious, bored, hungry, or depressed. Goal-directed wandering may fulfill a resident’s need for
exercise or provide sensory stimulation. This goal directed wandering should also require siaff
supervision and a fucility response to address safety issues.

Wandering may become unsafe when a resident becomes overly tived or enters an area that is
physically hazardous or that contains potential safeny hazards (e.g., chemicals, tools, and
equipment, efc.). Entering into another resident's room may lead to an altercation or contact
with hazardous items.'® Unsafe wandering can be associated with an increased risk for falls and
infuries.

While wander, door, or building alarms can help to monitor a resident’s activities, staff must be
vigilunt in order to respond to thent in a timely manner. Alurms do not replace necessary
supervision, and require scheduled maintenance and testing to ensure proper functioning.

Elopement occurs when a resident leaves the premises or a safe area without authorization (i.e.,
an order for discharge or leave of absence) and/or any necessary supervision to do so. A
resident who leaves a safe area may be at risk of (or has the potential to experience) heat or cold
exposure, dehvdration and/or other medical complications, drowning, or being struck by a motor
vehicle. Facility policies that clearly define the mechanisms and procedures for assessing or
identifying, monitoring and managing residents at risk for elopement can help to minimize the
risk of a resident leaving a safe area without authorization and/or appropriate supervision. In
addition, the resident at risk should have interventions in their comprehensive plan of care to
address the potential for elopement. Furthermore, a fucility’s disaster and emergency
preparedness plan should include a plan 1o locate a nissing resident.

Physical Plant Hazards
NOTE: Refer to guidance at §483.70(¢) (F838) for facility responsibilities regarding the
Jacility’s physical environment.

Supervision and/or containment of hazards are needed to protect residents from harm caused by
environmental hazards. Examples of such hazards can range from common chemical cleaning
materials 1o those caused by adverse water temperatures or improper use of electrical devices.

Chemicals and Toxins - Various materials in the resident environment can pose a potential
hazard to residents. Hazardous materials can be found in the form of solids, liguids, gases,

16 Bolt=, M. (2003). Litigation Issues Related To Wandering and Elopement. The John A. Hartford Foundation
Institute for Geriatric Nursing, New York University, The Steinhardt School of Education, Division of
Nursing. Retrieved Mav 9, 2014 from futp:/fwww.needp. orghvandering. im.
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mists, dusts. fimes, and vapors. The routes of exposure for toxic materials may include
inhalation, absorption, or ingestion.

For a material to pose a safety hazard to a resident. it must be toxic, caustic, or allergenic;
accessible and available in a sufficient amount to cause harm. Toxic materials that may be
present in the resident environment are unlikely to pose a hazard unless residents have access or
are exposed to them. Some materials that would be considered harmiess when used as designed
could pose a hazard to a resident who accidentally ingests or makes contact with them.

Examples of materials that may pose a hazard to a resident include (but are not limited t0):

o Chemicals used by the facilitv staff in the course of their duties (e.g., housekeeping
chemicals) and chemicals or other materials brought into the resident environment by
staff, other residents, or visitors;

Drugs and therapeutic ugents:

o Plants and other “natural” materials found in the resident environment or in the outdoor

environment (e.g., poison ivy).

One source of information concerning the hazards of a material that a fucility may obtain is the
Material Safety Data Sheet (MSDS).!” The Occupational Safety and Health Administration
(OSHA) requires employers to have a MSDS available for all huzardous materials that staff use
while performing their duties.” MSDSs are availuble on-line for numerous chemicals and non-
toxic materials, and should be reviewed carefully to determine if the material is toxic and poses
a hazard. Poison control centers are another source of information for potential hazards,
including non-chemical hazards such as plants.

NOTE: Toxicological profiles for a limited muber of hazardous materials are accessible on
the Agency for Toxic Substances & Discase Registry Web site at
http:Avww.atsdr. ede. gov/,

Water Temperature - Water may reach hazardous temperatures in hand sinks, showers, tubs.
and any other source or location where hot water is accessible to a resident. Burns related to
hot water/liguids may also be due to spills and/or immersion. Many residents in long-terim care
facilities have conditions that may put them at increased risk for burns caused by scalding.
These conditions include: decreased skin thickness. decreased skin sensitivity, peripheral
newropathy, decreased agility (reduced reaction time), decreased cognition or dementia,
decreased mobility, and decreased ability to communicate. '’

The degree of injury depends on factors including the water temperature, the amount of skin
exposed, and the duration of exposure. Some States have regulations regarding allowable
maximum water temperature. Table 1 illustrates damage to skin in relation to the temperature of
the water and the length of time of exposure.”

17 Agency Jor Toxic Substances & Disease Registrv web site at ltp:/hwww.atsdr. ede. govitoxprofiles/index. asp.

I8 US Dept. of Labor, Occupational Safety and Health Standards, 29 CFR 1910.1200 (g)¢1) and (2).

19 Kutcher. LK. (1981). Scald Burns from Hot Tap Water, Journal of Am Med Assoc, 246(11), 1219-1222,

20 Moritz, A.R.. Henriques F.C. Jr. (1947). Studies of Thermul Injury: 1. The Relative Importance of Time and
Surface Temperatures in the Causation of Cutaneous Burns. Am J Pathology, 23, 693-720).
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Table |. Time and Temperature Relationship to Serious Burns

Water Time Required for a 3™ Degree
Temperature Burn to Oceur
135°F 68°C 1 sec
148°F 64°C 2 sec
140°F 60°C 3 sec
133°F 36°C 13 sec
127°F 32°C ! min
124°F J1°c 3 min
120°F 48°C 3 min
100°F 37°C Safe Temperatures
for Bathing (see Note)

NOTE: Burns can occur even af water temperatures below those identified in the
table, depending on an individual’s condition and the length of exposure.

Based upon the time of the exposure and the temperature of the water, the severity of the harm to

the skin is identified by the degree of burn, as follows.

21

o  Firsi-degree burns involve the top layer of skin (e.g., minor sunburn). These may present

as red and painful to touch. and the skin will show mild swelling.
o Second-degree burns involve the first two layers of skin. These may present as deep

reddening of the skin, pain, blisters, glossy appearance from leaking fluid. and possible

loss of some skin.

o Third-degree burns penetrate the entire thickness of the skin and permanently destroy
tissue. These present as loss of skin layers, often painless (pain may be caused by

paiches of first- and second-degree burns surrounding third-degree burns), and dry,

leathery skin. Skin mayv appear charred or have patches that appear white, brown, or

bluck.

Electrical Safety - Any electrical device, whether or not it needs to be plugged into an electric
outlet. can become hazardous to the residents through improper use or improper maintenance.
Electrical equipment such as electrical cords can become tripping hazards. Halogen lamps or

heat lamps can cause burns or fires if not properly installed away from combustibles in the

resident environment. The Life Safety Code prohibits the use of portable electrical space heaters

in resident arcus.

Extension cords should not be used to take the place of adequate wiring in a facility. If extension
cords are used, the cords should be properly secured and not be placed overhead, under carpets
or rugs, or anvwhere that the cord can cause trips. fulls. or overheat. Extension cords should be
connected to only one device to prevent overlouding of the circuit. The cord itself should be of

size and type for the expected electrical load and made of material that will not fray or cut

21 US Dept. of Health and Human Services. Centers for Disease Control and Prevention.
Preparedness & Response. Mass Casuulties: Burns. Retrieved March 23, 2014 from

hitp:Aeww. bt cde gov/muasscasualties burns. usp

Emergency
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easily. Electrical cords including extension cords should have proper grounding if required and
should not have any grounding devices removed or not used if required.

Power strips may not be used as a substitute for adequate electrical outlets in a facility. Power
strips may be used for a computer, monitor, and printer. Power strips are not designed fo be
used with medical devices in patient care areas. Precautions needed if power strips are used
include: installing internal ground fault and over-current protection devices: preventing cords
from becoming iripping hazards: and using power strips that are adequate for the number and
npes of devices used. Overload on any circuit can potentially cause overheating and fire. The
use of ground fault circuit interruption (GFCIs) may be required in locations near water sources
1o prevent electrocution of staff or residents.”?

The proper use of electric blankets and heating pads is essential to avoid thermal injuries. These
items should not be tucked in or squeezed. Constriction can cause the internal wires to break. 4
resident should not go to sleep with an electric blanket or heating pad tirned on.

Meanufucturer's instructions for use should be followed closely. Injuries and deaths have been
related to burns and fires related to the use of heating pads. Most deaths are attributable to
heating pads that generated fires, but most injuries are burns from prolonged use or
inuppropriate temperature seiting.  Prolonged use on one area of the body can cause a severe
burn. even when the heating pad is at a low temperature setting. ™

Lighting - The risk of an accident increases when there is insufficient light or too much light,
which ofien resulls in glare. Vision among older persons varies widelv: therefore, no single
level of illumination can ensure safety for all residents. The proper amount of light depends on
the resident’s visual needs and the task he/she is performing. An older person typically needs
more light to see. However, a resident with cataracts or glaucoma may be overly sensitive to
bright light, and excessive lighting could make it more difficult to see clearly and thereby
increase hissher fall risk.”? Creating transitional zones benveen light und dark spaces helps 10
improve sight recovery and enable safer mobility. Providing extra visual cues that clearly define
needed items or spaces in areas with limited or variable light can help to enable safe
performance of tusks (e.g.. turning on u light). Providing supplemurlal fight near beds for
patients who are mobile may assist in safe mobility at night.”

NOTE: Refer to guidance for 42 CFR §483.10())(3), F384 for lighting issues related to
Resident Rights regurding adequate and comfortable lighting,

22 Electrical Safety Foundation International Resource Library. Retrieved March 23, 2014 from
http:iivmvw. esfi. org/index. cfpypage/Resource-Library pid {272,

23 US Dept. of Health and Human Services. Food and Drug Administration. (December 12, 1993). Public
Health Advisory: Huzards Associated with the Use of Electric Heating Pads,
Jttp:ivwne fda, gov/Medical Devices/Safetv’AlertsandNotices/ PublicHealthNotifications nem 242866 Jum,

24 Tideiksaar, R, (1998), Fulls in Older Persons: Prevention and Management (2 Eddition). Baltimore, MD:
Health Profession Press.

25 Warren, M. (2001), Occupational Therapy Practice Guidelines for Adults with Low Vision, The American
Occuparional Therupy dssociation, Inc.
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Assistive Devices/Equipment Hazards

Assistive devices also can help to prevent accidents. Assistive devices and equipmient can help
residents move with increased independence, transfer with greater comfort, and feel physically
more secure. However, there are risks associated with the use of such devices and equipment,
particularly if or when they are not properly maintained and these risks need to be balanced with
the benefits gained from their use. Training of staff, residents, fumily members and volunteers
on the proper use of assistive devices/equipment is crucial to prevent accidents. 1t is also
important to communicate clearly the approaches identified in the care plan to all stuff.
including temporary staff, It is important to train staff regarding resident assessment, safe
transfer techniques, and the proper use of mechanical lifis including device weight limitations.

NOTE:  The Safe Medical Devices Act of 1990 (SMDA) requires hospitals, nursing homes,
and other user facilities to report deaths, serious illnesses, and injuries associated with the use
of medical devices to manufacturers and the Food and Drug Administration.

Assistive Devices for Mobility - Mobility devices include all tvpes of assistive devices, such us.
but not limited to, canes. standard and rolling walkers, manual or non-powered wheelchairs,
and powered wheelchairs. Three primary factors that may be associated with an increased
accident risk related to the use of assistive devices include:

1. Resident Condition. Lower extremity weakness, gait disturbances, decreased range of
motion, and poor balance mav affect some residents. These conditions combined with
cognitive impairment can increase the accident risks of using mobility devices. Unsafe
behavior, such as failure to lock wheelchair brakes und trving to stand or transfer from a
wheelchair unsafely. can result in fulls and related infuries;

2. Personal Fit and Device Condition. Devices can pose a hazard if not fitted and/or
maintained properly.*¢ Personal fit. or how well the assistive device meets the individual
needs of the resident, may influence the likelihood of an avoidable accident; and

3. Staff Practices. Mobility devices that a resident cannot readily reach may create a
hazardous situation. Unsafe transfer technique used by staff may result in an accident.
Inadequate supervision by staff of a resident during the initial rial period of assistive
device use or afier a change in the resident’s functional status can increase the risk of
falls andfor injury. Additionally. siaff needs to ensure assistive devises properly fit the
resident and the resident has received proper training in the use of the assistive device.

Assistive Devices for Transfer - Mechanical assistive devices for transfer include, but are not
limited to. portable and stationary total body lifts, sit-to-stand devices, and transfer or gait belts.
The resident assessment helps to determine the resident’s degree of mobility and physical
impairment and the proper transfer method, for example, whether one or more caregivers or a
mechanical device is needed for a safe transfer. Residents who become frightened during
transfer in a mechanical liff may exhibit resistance movements that can resull in avoidable
accidents. Communicating with the resident and addressing the resident’s fear may reduce the
risk.

26 Tavlor. J.A., Brown, A.K.. Meredith, S., Ruy. W.A. (2002). The full reduction program: a comprehensive
program for reduction of fulls and injuries in long-term care residents. Nashville, TN: Departinent of
Preventive Medicine, Vanderbilt Universipy School of Medicine,
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Factors that may influence a resident s risk of accident during transfer include staff availability,
resident abilities, staff training and competency. The resident’s ability to communicate and
identify physical limitations or 10 aid in the transfer will help determine the need for an assistive
device, such as a mechanical Iift. The Occupationad Sufety and Health Administration (OSHA)
provides information and guidelines on identifving problems and implementing solutions relating
1o handling residents during transfers.?’

Devices Associated with Entrapment Risks - Devices can be therapeutic and beneficial: however,
devices are not necessarily risk fiee so it is important to weigh the relative risks and benefits of
using certain devices. For example. while physical restraints may be used to treat a resident’s
medical symptom. the devices may create a risk for entrapment. Physical restraints are defined
as anv manual method, physical or mechanical device/equipment or maierial that meets all of
the following criteria:

s s attached or adjacent to a resident’s body:

o Cannot be removed easily by the resident: and

o Restricts the resident’s freedom of movement or normal access to his/her body.

In 1992, the Food and Drug Administration (FDA) issued a Safety Alert entitled “ Potential
Hazards with Restraint Devices "% Serious infuries, as well as death. have been reported as a
result of using physical restraints. Some physical restraints carry a risk of severe injury,
strangulation, and asphyxiation. Resirained residents muy be infured or die when they try to
remove restraints, to ambulate while restrained. or due to an improperly fitted or used device.

Regardless of the purpose for use. bed rails (ulso referved to us “side rails,” “bed side rails,”
and “safety rails ) and other bed accessories (e.g. transfer bar. bed enclosures). while assisting
with transfer and positioning, can increase resident safety risk. Bed rails include rails of various
sizes (e.g., fill length rails, half rails, quarter rails) that may be positioned in various locations
on the bed. Residents most at risk for entrapment are those who are frail or elderly or those who
have conditions such as agitation, delirium, confusion, pain. uncontrolled body movement.
hypoxia, fecal impaction, acute urinary retention, etc. that may cause them to nove about the
bed or try to exit from the bed. The timeliness of assistance in using the bathroom,
appropriateness of positioning. and other care-related activities can contribute to the risk of
entrapment. The FDA provides detailed information about bed rails, including recommendations
for health care providers.”

Entrapment may occur when a resident is caught berween the mattress and bed rail or in the bed
rail itself. Technical issues, such as the proper sizing of mattresses, fit und integrity of bed ruils

27 US Department of Labor, , Occupational Safety & Health Administration. Guidelines for Nursing Homes
(Revised March 2009),
https-vww, osha, eov ergonontics/guidelines/imrsinghome final_nh_guidelines hinl.

28 US Dept. of Health and Human Services. Food and Drug Administration. (July 15. 1992). FDA Sufety Alert:
Potential Hazards with Restraint Devices.

29 US Dept. of Health and Human Services. Food and Drug Administration, Bed Rail Safety,
httn:/ovwe fda. goviMedical Devices ProductsandMedical Procedures'GeneralHos pital DevicesandSupplies!
HospitalBeds/ ucni 123676 htm.
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or other design elements (e.g., wide spaces benveen bars in the bed rails) can also affect the risk
of resident entrapment. ™

NOTE: §483.25(n) (F700) requires that facilities attempt appropriate alternatives before
installing bed rails. Refer to §483.90(d)(3) (FY09) for guidance regarding inspection
and maintenance issues related to bed rails.

The use of a specialty air-filled mattress or a therapeutic air-filled bed may also present an
entrapment risk that is different from rail entrapment with a regular matiress. The high
compressibility of an air-filled mattress compared to a regular conventional matiress requires
appropriate precautions when used for a resident at risk for entrapment. An air-filled matiress
compresses on the side to which a person moves, thus raising the center of the mattress and
lowering the side. This may make it easier for a resident to slide off the mattress or against the
rail. Mattress compression widens the space benween the martress and rail. When a resident is
benveen the mattress and rail, the matiress can re-expand and press the chest. neck, or head
against the rail. While using air therapy to prevent and treat pressure uleer/injuries, fucilities
should also take precautions to reduce the risk of entrapment. Precautions may include
Jfollowing manufacturer equipment alerts and increasing supervision. A

NOTE: §483.12 (F604), applies to the use of physical restraints. §483.25(d), This tag, F6S9.
applies to assistive devices that create huzards (e.g., devices that are defective; not
used properly or according to manufacturer's specifications; disabled or removed; not
provided or do not neet the resident s needs (poor fit or not adapted). and/or used
without adequate supervision when required). $483.23(n) (F700) applies to the
installation of bed rails.

KEY ELEMENTS OF NONCOMPLIANCE
To cite deficient practice at F689, the surveyor's investigation will generally show that the
facility failed to do one or more of the following:
o Identify and eliminate all known and foreseeable accident hazards in the resident’s
environment, to the extent possible; or
o To the extent possible, reduce the risk of all known or foresceable accident hazards that
cannot be eliminated. or
e Provide appropriate and sufficient supervision to each resident to prevent an avoidable
accident. or
o Provide assistance devices necessary to prevent an avoidable accident from occurring.

30 US Dept. of Health and Human Services, Food and Drug Administration, Recommendations Jor Consumers
and Caregivers about Bed Rails
hutp:Arwww fda. gov Medical Devices/ ProducisandMedical Procedures Home HealthandConsumer Consuner
Products/BedRuilSafey uem 362843 hin.

31 Miles. S. (June 2002). Death between bedrails and air pressured mattresses, J Am Geriatr Soc, 50(6). 1124-
36), 1124-3.
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INVESTIGATIVE SUMMARY

Use

Use the dccidents Critical Element (CE) Patlvway along with the ubove interpretive guidelines
when determining if the facility meels the requirements to ensure that the resident's environnent
remains as free from accident hazards as possible and that each resident receives adequate
supervision and assistance devices to prevent accidents.

Summary of Accident and Supervision Investigative Procedure

Observe the general environment of the facility to determine if the facility provides an
environment that is free from accident hazards over which the facility has control and provides
supervision and ussistive devices to each resident to prevent avoidable uccidents. During
observation of the fucility, the survey team should observe the environment for the presence of
potential/actual hazards. For a resident with an identified concern, briefly review the assessment
and plan of care to determine whether the facility identified resident risks and implemented
interventions as necessary.

If the resident has been in the facility for less than 14 days (before completion of all the Resident
Assessment Instrument (RA1) is required), review the baseline careplan which must be completed
within 48 hours to determine if the facility is providing appropriate care and services based on
information availuble at the time of admission.

DEFICIENCY CATEGORIZATION

In addition to actual or potential physical harm, always consider whether psychosocial harm has
occurred when determining severity level (See Appendix P, Section IV, E, Psychosocial Outcome
Severity Guide).

Examples of Severity Level 4 Noncompliance Immediate Jeopardy to Resident Health or
Suafety include, but are not limited to:

o The facility failed to keep corrosive cleaning supplies out of the reach of ambulatory
residents with dementia, resulting in one resident ingesting drain opener und sustaining
esophageal damage.

o The facility failed to provide supervision to a unit which had ambulatory cognitively
impaired residents. The fucility fuiled to keep these residents from gaining aceess to the
employee locker room. When the surveyor conducted her tour of the facility, she found a
confused resident who was trapped in the employee locker room.

Examples of Severity Level 3 Noncompliance Actual Harm that is Not Immediate Jeopardy
include, but are not fimited to:

o The facility failed to apply a smoking apron to a resident while smoking, which was
necessary and documented on the care plan. The resident sustained a 2" degree burn
after the cigarette fell onto his/her lap.

o The facility failed to use a hwo-person transfer, as determined necessary by the
comprehensive, during a transfer front the resident’s bed 10 wheelchair. resulting in the
resident fulling to the floor, sustaining a laceration requiring sutures.
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Examples of Severity Level 2 Noncompliance No Actual Harm with Potential for More Than
Minimal Harm that is Not Immediate Jeopardy include, but are not limited to:

e The fucility failed to remove clutter and building materials from a construction area.
immediately adjacent to a walkway used by residents and their families, creating a
hazard which poses a risk for more than minimal harm.

o The fucility failed to reassess the resident and his fall risks, determine root causes of fall,
and revise the care plan interventions if indicated, for a resident who fell, sustaining only
a bruised forehead.

Severity Level 1 Noncompliance No Actual Harm with Potential for Minimal Harm

The fuilure of the facility to provide a safe environment and adequate supervision places
residents at risk for more than minimal harm. Therefore, Severity Level 1 does not apply for this
regulatory requirement.
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Life Safety Code CMS Form 2784-R 2012 Edition

K-741

Operating Features
Smoking Regulations

Smoking regulations shall be adopted and shall include not less than the
following provisions:

(1) Smoking shall be prohibited in any room, ward, or compartment
where flammable liquids, combustible gases, or oxygen is used or stored
and in any other hazardous iocation, and such area shall be posted with
signs that read NO SMOKING or shall be posted with the international
symbol for no smoking.

(2) In health care occupancies where smoking is prohibited and signs are
prominently placed at all major enfrances, secondary signs with
language that prohibits smoking shall not be required.

(3) Smoking by patients classified as not responsible shall be prohibited.

(4) The requirement of 18.7.4(3) shall not apply where the patient is under
direct supervision.

(5) Ashtrays of noncombustible material and safe design shall be
provided in all areas where smoking is permitted.

{6} Metal containers with self-closing cover devices into which ashtrays
can be emptied shall be readily available to all areas where smoking is
permitted.

18.7.4,19.7.4
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New England. For information about
regulations and restrictions for
waterway use during the effective
periods of these events, please refer to
33 CFR 100.120 and 33 CFR 165.171.

This notice is issued under authority
of 33 CFR 100.120, 33 CFR 165.171, and
5 U.S.C. 552 (a). In addition to this
notice in the Federal Regisler, the Coast
Guard will provide the maritime
community with advance notification of
this enforcement period via the Local
Notice to Mariners and marine
information broadcasts. If the COTP
determines that the regulated area need
not be enforced for the full duration
stated in this notice, he or she may use
a Broadcast Notice to Mariners to grant
gencral permission to enter the
regulated area.

Dated: June 29, 2015.
M. A. Baroody,

Captain, U.S. Coast Guard, Captain of the
Port Sector Northern New England,

[FR Doc. 2015-18457 Filed 7=27-15; 8:45 am]
BILLING CODE 9110-04-p

CEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 17, 51, 52, and 59
AIN 2900-A050

Update to NFPA Standards,
Incorporation by Reference

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Velerans
Affairs (VA) is amending its regulations
incorporating by reference the National
Fire Protection Association (NFPA)
codes and standards. These codes and
standards are referenced in VA
regulations concerning community
residential care facilities, contract
facilities for certain outpatient and
residential services, Medical Foster
Homes, and State home facilities. To
ensure the continued safety of veterans
in these facilities, VA is continuing to
rely upon NFPA codes and standards for
VA approval of such facilities. This
rulemaking updates our regulations to
adhere to more recent NFPA codes and
standards.

DATES: This reguiation is effective
August 27, 20135. The incorporation by
reference of certain publications listed
in the regulations is approved by the
Director of the Federal Register as of
Aupgust 27, 2015.

FOR FURTHER INFORMATION CONTACT:
David Klein, Fire Protection Engincer,
(10NAB8), Veterans Health
Administration, Department of Veterans

Alffairs, 810 Vermont Avenue NiV.,
Washington, DC 20420, (202) 632-7888.
(This is not a toll-free number.)

SUPPLEMENTARY INFORMATICN: In a
document published in the Federal
Regisler on July 15, 2014, VA proposed
to amend its regulations concerning the
incorporation by reference of the
National Fire Protection Association
(NFPA) codes and standards applicable
to community residential care facilities,
conlract facilities for outpatient and
residential treatment services for
veterans with alcohol or drug
dependence or abuse disabilities,
Medical Foster Homes, and State home
facilities. 79 FR 41153. Ve stated in the
proposed rule that VA’s regulations that
govern these facilities require that these
facilities meet certain provisions of the
codes and slandards published by
NFPA. These codes and standards are
reviewed and updated by NFPA on a 3-
year cycle. We also stated that 38 CFR
17.1 is the regulation where VA
incorporates by reference the NFPA
codes and standards cited in §§17.63,
17.74,17.81, and 17.82. The NFPA
codes and standards are also referenced
in §§51.200, 52.200, and 59.130. VA
relies on the NFPA codes and standards
in order to provide consistency across
the country. By adopting the most
current editions of these codes and
standards, VA works to ensure that
veterans reside and receive care in
facilities that are safe while ensuring
that these facilities maintain high levels
of safety by following one set of codes
and standards for the design,
renovation, and inspection for
community facilities used or approved
by VA.

This rulemaking amends §17.1 to
reflect the current edition of NFPA 101,
Life Safety Code, and the editions of the
NFPA codes and standards that are cited
in Chapter 2 of NFPA 101. This
rulemaking also amends §§51.200,
52,200, and 59.130 to reflect the current
editions of NFPA 101, Life Safety Code,
and NFPA 99, Health Care Facilities
Code. The NFPA codes and standards
that have been updated since we
published currenl §17.1 are NFPA 101,
Life Safety Code (2009 edition); NFPA
25, Standard for the Inspection, Testing,
and Maintenance of Walter-Based Fire
Protection Systems (2008 edition);
NFPA 30, Flammable and Combustible
Liguids Code (2008 edition); and NFPA
720, Standard for the Installation of
Carbon Monoxide {CO) Detection and
Warning Equipmenl (2009 edition). The
NFPA codes and standards updated
from the editions referenced in current
§§51.200 and 59.130 are NFPA 101
(2009 edition) and NFPA 99, Standard

for Health Care Facilities (2005). NFPA
codes and standards updated from the
edition referenced in current § 52.200 is
NFPA 101, Life Safety Code (2000
edition). This final rulemaking updates
the references to these NFPA codes and
standards in the cited VA regulations to
reflect the most recent editions cited in
NFPA 101, Life Safety Code (2012
edition). We are also updating cited
references within VA regulations Lo be
consistent with the current NFPA codes
and standards. In some cases,
reorganization of material in the NFPA
codes and standards, without change in
substance, has affected the citation
within VA regulations, and we are
making minor amendments to reflect
these changes.

We provided a 60-day comment
period, which ended on September 15,
2014. We received one comment on the
proposed rule. The commenter
supported the proposed rule, but
indicated that the 2015 Edition of NFPA
101 became available on September 11,
2014. The commenter suggested that in
addition to the changes in the proposed
rule, VA adopt the 2015 standards as
well. We agree with the commenter,
however, prior to adopting the new
standards, VA will issue a proposed
rulemaking and allow the public to
comment on the NFPA 101 standards
for 2015 before these changes can
become final. VA will address the
sugieslion in a future rulemaking.

This final rule is reorganizing §17.1
by placing the NFPA standards in
numerical order. These edits lo §17.1
are technical only. We are not making
any edits 1o Lhe content of § 17,1, other
than those already stated in the
proposed rulemaking. We are also
amending §§51.200 and 59.130 by
removing the incorporation by reference
language from the individual paragraphs
where the NFPA codes are referenced
and adding a new paragraph that will
incorporate by reference all of the NFPA
codes currently referenced in each
paragraph. The new paragraph in
§§51.200 and 59.130 adds clarity to
cach section but does not alter the
content. This merely is a technical
change.

In ﬁle proposed rulemaking, we stated
that we would he adding a new
paragraph (c) to § 17.1. This
subparagraph was intended to permit
fire and safety specialists to determine
when upgrades to existing facilities are
necessary on a case-hy-case basis. The
proposed paragraph was intended as an
exception to the NFPA codes and
standards for Medical Foster Homes,
Upon further consideration, we are not
going to adapt the new paragraph (c) in
§17.1 because this regulation merely
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establishes the incorporation by
reference of NFPA standards and does
not address the enforcement of such
standards. The proposed paragraph {c)
would have essentially acted as an
exception to the NFPA standards,
however, this exception is already
present in the sections of the NFPA
standards that are incorporated by
reference in §17.1. Specifically, the
exception that was proposed in
paragraph (c) is covered for community
residential care facilities, contract
facilities for cerlain outpatient and
residential services, and State home
facilities through NFPA 101 Chapter 2.
The Medical Foster Homes, however,
are unique in that they do not fall into
any specific occupancy category within
NFPA 101 and thus 1o ensure that the
exception will also apply to Medical
Foster Homes, we are incorporating the
proposed language in §17.1(c) into
current § 17.74(a)(3), which specifically
relates to Medical Foster Home owners.
The provisicns added to § 17.74{a)(3)
excepts Medical Foster Home owners
from the blanket requirement of having
to madify existing fire protection
systems to meet the updated installation
standards and instead permils fire and
safety specialists to determine when
upgrades to existing facilities are
necessary on a case-by-case basis, This
exception will only apply to existing
Medical Foster Homes. New homes to
the program will be required to meet the
updated editions of the fire protection
system installation standards. We
believe that the non-adoption of the
proposed paragraph (c) of §17.1 and the
inclusion of the language in proposed
§17.1(c) in $17.74{a)(3) is non-
substantive and a logical oulgrowth of
the J)roposed rulemaking.

We have revised § 51.200(a) by
removing the exception for the
application of NFPA 101 (2009 edition)
for paragraph 18.3.5.1. This exception
was added to delay the enforcement of
paragraph 19.3.5.1 until August 13,
2013. Since this date has passed and
State homes were on notice that the
exceplion would expire on this date, we
are making a technical change to remove
the outdated language.

Based on the rationale set forth in the
SUPPLEMENTARY INFORMATION to the
proposed rule and in this final rule, VA
is adopting the proposed rule as a final
rule with the changes stated in the
SUPPLEMENTARY INFORMATION of this
rulemaking.

Approval of Incerporations by
Reference

This rulemaking updates the
references to the NFPA codes and
standards in the cited VA regulations.

NFPA 1141, Life Safety Code, is the
primary source document that
establishes the safety requirements for
newly constructed and existing
facilities. NFPA 101 is unique in that it
provides a different sel of requirements
for the same type of facility based on
whether the facility is to be newly
constructed or already exists. The
provisions of NFPA 25 and 720 used in
VA’s regulations are generally relied on
to establish the requirements for the
inspection, testing, and maintenance of
already installed existing systems, and
the majority of the changes in the
updated editions are relatively minor
with respect to inspection, testing, and
maintenance. We believe that
compliance with these minor revisions
would not be difficult for the affected
facilities. This rulemaking updates
NFPA 25 to the 2011 edition and
updates NFPA 720 to the 2012 edition.
The 2012 edition of NFPA 99, Health
Care Facilities Code, revises the fire
safety standards to provide for safety
standards that are based on the risk of
a critical condition and remain
relatively unchanged from the previous
edition. The standard for NFPA 30,
Flammable and Combustible Liquids
Code, has not changed; however, the
paragraph that contains the definition of
safety can has changed in the 2012
edition. We are removing the citation to
the specific paragraph and merely
referencing the standard to avoid future
minor reorganizational changes made by
NFPA. The materials for which we are
seeking incorporation by reference are
available for inspection at the ANSI
Incorporation by Reference {IBR) Portal,
http://ibr.ansi.org. Copies may be
obtained from the National Fire
Protection Association, 1 Ballerymarch
Park, Quincy, MA 02269. (For ordering
information, call toll-free 1-800-344—
3555.)

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
rulemaking, represents VA's
implementation of its lega! authority on
this subject. Other than future
amendments to this regulation or
governing statules, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

This final rule contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612, This final rule
updates current [ire safely standards
and will not require more than a modest
capital investment on the part of
affected entities. The changes to §17.1
will likely affect between 50 and 100 of
the 1,293 community residential care
facilities approved for referral of
veterans under the regulations. Medical
Foster Homes are small entities,
providing between 1 and 3 resident beds
lo velerans in each Medical Foster
Home. The changes to § 17.74 will likely
affect fewer than 10 of the 561 Medical
Foster Homes approved by VA for
referral under the regulations. Any
additional costs for compliance with the
final rule incurred by either community
residential care facilities or Medical
Foster Homes will constitute an
inconsequential amount of the
operational costs aof such facilities.

Where modification is anticipated,
such as adding heat detection to unused
attic space, the impact is minimal
because the costs to comply with the
new requirements range from $100.00 to
$500.00 dollars, which includes labor
costs. In many cases, the adoption of the
current NFPA codes and standards
provides options that are less restriclive
than the prior NFPA codes and
standards. The changes to §§17.81 and
17,82 will affect only small entities;
however, most, if not all, of these
entities are already in compliance with
the current NFPA codes and, therefore,
should not be significantly impacted hy
this rule. The changes to parts 51, 52,
and 59 will affect State homes. The
State homes thal will be subject to this
rulemaking are State government
entities under the control of State
governments. All State homes are
owned, operated and managed hy State
governments except for a small number
operated by entities under contract with
State governments. These contractors
are not small entities. On this basis, the
Secretary certifies that the adoption of
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.5.C. 601-612. Therelore, under
5 U.S.C. 605(b), this rulemaking is
exempt from the final regulatory
Aexibility analysis requirements of 5
U.S.C. 604,
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Execulive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
{including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 {Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibilily. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB) unless OMB waives such
review, as “any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, praductivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or {4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined nol to be a significant
regulatory action under Executive Order
12866. VA's impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA's Web site
at http://www.va.gov/orpm/, by
following the link for VA Regulations
Published From FY 2004 Through Fiscal
Year to Date.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the

private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assislance numbers and titles for the
programs affected by this document are
64.005, Grants to States for Construction
of State Home Facilities; 64,007, Blind
Rehabilitation Centers; 64.008, Veterans
Domiciliary Care; 64.009, Veterans
Moedical Care Benefits; 64.010, Veterans
Nursing Home Care; 64.011, Veterans
Dental Care; 64.012, Veterans
Prescription Service; 64.013, Velerans
Prosthetic Appliances; 64.014, Veterans
State Domiciliary Care; 64.013, Veterans
State Nursing Home Care; 64.016,
Veterans State Hospital Care; 64.018,
Sharing Specialized Medical Resources;
64.019, Veterans Rehabilitation Alcohol
and Drug Dependence; 64.022, Velerans
Home Based Primary Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Nabors 11, Chiel of Stalf,
Department of Veterans Affairs,
approved this document on July 20,
2015, for publication.

List of Subjects
38 CFR Fart 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Incorporation
by reference, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Philippines, Reporting
and recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

38 CFR Part 51

Administrative practice and
procedure, Claims, Day care, Dental
health, Government coniracis, Grant
programs—health, Grant programs—
veterans, Health care, Health facilities,
Health professions, Health records,
Incorporation by reference, Mental
health programs, Nursing homes,
Repaorting and recordkeeping

requirements, Travel and transportation
expenses, Veterans.

38 CFR Part 52

Administrative practice and
procedure, Claims, Day care, Dental
health, Government contracts, Grant
programs—health, Grant programs—
veterans, Health care, Health facilities,
Health professions, Health records,
Incerporation by reference, Mental
health programs, Nursing homes,
Reporting and recordkeeping
requirements, Travel and transportation
expenses, Veterans.

38 CFR Part 59

Administralive practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
ahuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
Health facilities, Health professions,
Health records, Homsless, Incorparation
by reference, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Reporting and
recordkeeping requirements, Travel and
transportation expenses, Veterans.

Dated: July 22, 2015.
William F. Russo,
Acting Director, Office of Regulation Policy
& Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, VA amends 38 CFR parts 17,
51, 52, and 59 as follows:

PART 17—MEDICAL

8 1. The authority citation for part 17
continues to read as follows:

Authority: 38 LL.5.C. 501, and as noted in
specific sections.

m 2. Revise §17.1 to read as follows:

§17.1 Incorporation by reference.

(a) Certain materials are incorporated
by reference into this part with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a} and 1
CFR parl 51. To enforce an edition of a
publication other than that specified in
this section, VA will provide notice of
the change in a rule in the Federal
Register and the material will be made
available to the public. All approved
malerials are available for inspection at
the Department of Veterans Affairs,
Office of Regulation Policy and
Managemenl (02REG), 810 Vermont
Avenue NW., Room 1068, Washington,
DC 20420, call 202-461-4902, or at the
National Archives and Records
Administration (NARA). For
information on the availability of
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approved materials at NARA, call (202)
741-6030, or go to: http.//
www.archives.gov/federal_register/
code_of federal regulations/ibr
locations.html.

{b) National Fire Protection
Association, 1 Batierymarch Park,
Quincy, MA 02269. (For ordering
information, call toll-free 1-800-344—
3555).

(1) NFPA 10, Standard for Portable
Fire Extinguishers (2010 edition),
Incorporation by Reference {IBR)
approved for §§17.63, 17.74, and 17.81.

2) NFPA 13, Standard for the
Installation of Sprinkler Systems (2010
edition}, IBR approved for §17.74.

(3) NFPA 13D, Standard for the
Installation of Sprinkler Systems in
One- and Two-Family Dwellings and
Manufactured Homes (2010 edition),
IBR approved for §17.74.

(4) NFPA 13R, Standard for the
Installation of Sprinkler Systems in
Residential Occupancies Up To and
Including Four Stories in Height (2010
edition}, IBR approved for §17.74.

{5) NFPA 25, Standard for the
Inspection, Testing, and Maintenance of
Water-Based Fire Protection Systems

(2011 edition), IBR approved for §17.74.

(6) NFPA 30, Flammable and
Combustible Liquids Code (2012
edition), IBR approved for §17.74.

(7) NFPA 72, National Fire Alarm and
Signaling Code (2010 edilion), IBR
approved for §17.74.

8) NFPA 101, Life Safety Code (2012
edition), IBR approved for §§ 17.63,
17.74 {chapters 1 through 11, 24, and
section 33.7), 17.81, and 17.82.

(9) NFPA 101A, Guide on Allernative
Approaches to Life Safety (2010
edition), IBR approved for § 17.63.

{10) NFPA 720, Standard for the
Installation of Carbon Monoxide (CO)
Detection and Warning Equipment

(2012 edition), IBR approved for §17.74.

(Authority: 5 U.S.C. 552(a), 38 U.S.C. 501,
1721.)

m 3. Amend §17.74 as follows:
® a. By revising paragraph (a)(3).
= b. In paragraph (g)(1), by removing
""sections 24,3.4.1 or 24.3.4.2 of NFPA
101 {incorporated by refersnce, see
§17.1); section 24.3.4.3 of NFPA 101"
and adding in its place “sections
24.3.4.1.1 or 24.3.4.1.2 of NFPA 101
(incorporated by reference, see §17.1);
seclion 24.3.4.1.3 of NFPA 101",
w c. In paragraph (0)(2), by removing
“section 3.,3.44 of".

The revision reads as follows:

§17.74 Standards applicable to medical
foster homes.

(ali LIS

(3) Except as otherwise provided in
this section, meet the applicable

provisions of chapters 1 through 11 and
24, and section 33.7 of NFPA 101
(incorporated by reference, see §17.1),
and the other codes and chapters
identified in this section, as applicable,
Existing buildings or installations that
do not comply with the installation
provisions of the codes or standards
referenced in paragraph (b)(1) through
(5), (b}(8), and (b}{(10) of §17.1 shall be
permitted to be continued in service,
provided that the lack of conformity
with these codes and standards does not
present a serious hazard to the
occupants,

* L * L *

PART 51—PER DIEM FOR NURSING
HOME CARE OF VETERANS IN STATE
HOMES

m 4. The authority citation for part 51
continues to read as follows:

Authority: 38 U.S.C. 101, 501, 1710, 1720,
1741-1743; and as stated in specific sections.

® 5. Amend § 51.200 by revising
paragraphs (a) and (b) and adding
paragraph (i) to read as follows:

§51.200 Physical environment.

* * * L] *

(a) Life safety from fire. The facility
must meet the applicable provisions of
NFPA 101, Life Safety Code and NFPA
99, Health Care Facilities Code.

(b) Emergency power. (1) An
emergency electrical power system must
be provided to supply power adequate
for illumination of all exit signs and
lighting for the means of egress, fire
alarm and medical gas alarms,
emergency communicatlion sysiems, and
generator task illumination.

(2) The system must be the
appropriate type essential electrical
system in accordance with the
applicable provisions of NFFA 101, Life
Safety Code and NFPA 99, Health Care
Facilities Code.

(3) When electrical life support
devices are used, an emergency
electrical power system musl also be
provided for devices in accordance with
NFPA 99, Health Care Facilities Code.

(4) The source of power must be an
on-site emergency standby generator of
sufficient size to serve the connected
load or other approved sources in
accordance with NFPA 101, Life Safety
Code and NFPA 99, Health Care
Facilities Code.

* L L * *

(i)(1) Incorporation by reference of
these materials was approved by the
Director of the Federal Register in
accordance with 5 U.S.C. 552{a) and 1
CFR part 51. These materials
incorporated by reference are available

for inspection at the Department of
Veterans Affairs, Office of Regulation
Policy and Management (012REG), 810
Vermont Avenue NW., Room 1068,
Washington, DC 20420, call 202—461-
4802, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
ar go to: hitp://www.archives.gov/
federal_register/code_of_federal
regulations/ibr_locations.htmi.

(2) National Fire Protection
Association, 1 Batterymarch Park,
Quincy, MA 02269, (For ordering
information, call toll-free 1-800-344—
3535).

(i) NFPA 99, Health Care Facilities
Code, Including all Gas & Vacuum
System Requirements, (2012 Edition).

(ii) NFPA 101, Life Salety Code (2012
edition).

L] * * x *

PART 52—PER DIEM FOR ADULT DAY
HEALTH CARE OF VETERANS IN
STATE HOMES

® 6. The authority citation for part 52
continues to read as follows:

Authority: 38 U.5.C. 101, 501, 1741-1743,
unless otherwise noted.

§52.200 [Amended]

B 7. Amend § 52.200(a) by removing
“NFPA 101, Life Safety Code, 2000
edition” and add in its place “NFPA
101, Life Safetly Code (2012 edition)™.

PART 59—GRANTS TO STATES FOR
CONSTRUCTION OR ACQUISITION OF
STATE HOMES

® 8. The authority citation for part 59
continues to read as follows:

Authority: 38 U.5.C. 101, 501, 1710, 1742,
8105, 8131-8137.

m 9. Amend § 59.130 by revising
paragraph (d)(1) and adding paragraph
(i) to read as follows:

§59.130 General requirements for all State
home facilities.
* * L * L]

(d){1) State homes must meet the
applicable provisions of NFPA 101, Life
Safety Code, except that the NFPA
requirement in paragraph 19.3.5.1 for all
buildings containing nursing homes to
have an automatic sprinkler system is
not applicable until February 24, 2016
for “existing buildings"” with nursing
home facilities as of June 23, 2001
(paragraph 3.3.36.5 in the NFPA 101
defines an “|e]xisting |biuilding" as **[a]
building erecled or officially authorized
prior to the effective date of the
adoption of this edition of the Code by
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the agency or jurisdiction™), and NFPA
a9, Heath Care Facilities Code.

& L] * * *

{)(1) Incorporation by reference of
these materials was approved by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. These materials,
incorporaled by reference, are available
for inspection at the Department of
Veterans Affairs, Office of Regulation
Policy and Management (02ZREG), 810
Vermont Avenue NW,, Room 1068,
Washington, DC 20420, call 202-461-
4902, or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/code_of federal
regulations/ibr_locations.html.

(2) National Fire Protection
Associalion, 1 Batterymarch Park,
Quincy, MA 02269. (For ordering
information, call toll-free 1-800-344—
3555.)

(i) NFPA 99, Health Care Facilities
Code, Including all Gas & Vacuum
System Requirements, (2012 Edition).

(ii) NFPA 101, Life Safety Code (2012
edition).

* x L * *
[FR Doc. 2015-18332 Filed 7-27-15; 8:45 am|
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 8, 22, 85, 86, 600, 1033,
1036, 1037, 1039, 1042, 1065, 1066, and
1068

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Parts 512, 523, 534, 535, 537,
and 583

[EPA-HQ-CAR-2014-0827; NHTSA-2014—
0132; FRL-9931-48-0AR]

RIN 2060-AS16; 2127-AL52

Greenhouse Gas Emissions and Fuel
Efficiency Standards for Medium- and
Heavy-Duty Engines and Vehicles—
Phase 2; Notice of Public Hearings and
Comment Period

AGENCY: Environmental Protection
Agency (EPA) and National Highway
Traffic Safety Administration (NHTSA),
DOT.

ACTION: Notice of public hearings;
extension of comment period.

sUMMARY: The Environmental Protection
Agency (EPA) and the National
Highway Transportation Safety
Administration (NHTSA) are
announcing public hearings to be held
for the joint proposed rules
“Greenhouse Gas Emissions and Fuel
Efficiency Standards for Medium- and
Heavy-Duty Engines and Vehicles—
Phase 2, and also for NHTSA's Draft
Environmental Impact Statement. The
proposed rules were published in the
Federal Register on July 13, 2015. The
Draft Environmental Impact Statement
was published on June 19, 2015, and is
available on the NHTSA Web site
mentioned below. Two hearings will be
held on August 6 and August 18, 2015.
DATES: NHTSA and EPA will jointly
hold a public hearing on Thursday,
August 6, 2015, beginning at 9:00 a.m.
local time, and a second hearing on
Tuesday, August 18, 20135, beginning at
9:00 a.m. local time. EPA and NHTSA
will make every effort to accommodate
all speakers that arrive and register,
Each hearing will continue until
everyone has had a chance to speak. If
you would like to present oral testimony
at one of these this public hearings,
please contact the person identified
under FOR FURTHER INFORMATION
CONTACT by August 3, 2015, for the first
hearing, or by August 11, 2015, for the
second hearing.

In order to provide commenters 30
days after the last public hearing, the
comment period for the proposal is
being extended through Seplember 17,
2015.

ADDRESSES: The August 6, 2015 hearing
will be held at the Palmer House Hilton
Hotel, 17 East Monroe Street, Chicago,
Hlinois. The location for the August 18,
2015 hearing in the Los Angeles-Long
Beach, CA area will be announced in a
subsequent Federal Register document.
The hearings will be held at sites
accessible to individuals with
disabilities. Written comments on the
proposed rule may also be submitled to
EPA and NHTSA electronically, by
mail, by facsimile, or through hand
delivery/courier. Please refer 1o the
notice of proposed rulemaking for the
addresses and detailed instructions for
submitling writlen comments.

FOR FURTHER INFORMATION CONTACT: If
you would like to present oral testimony
at a public hearing, please contact
JoNell lffland at EPA by the date
specified under DATES, at: Office of
Transportation and Air Quality,
Assessment and Standards Division
(ASD), Environmental Protection
Agency, 2000 Traverwood Drive, Ann
Arbor, MI 48105; telephone number:
(734) 214—4454; fax number: (734) 214~

4050; email address: iffiand.jonefl@
epa.gov (preferred method for
registering). Please provide the
following information: Name, affiliation,
address, email address, and telephone
and fax numbers, and whether you
require accommodations such as a sign
language interpreter.

Questions concerning the NHTSA
proposed rule or Draft Environmental
Impact Statemeni should be addressed
toa NHTSA: Ryan Hagen or Analiese
Marchesseault, Office of Chief Counsel,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590.
Telephone: (202) 366-2992. Questions
concerning the EPA proposed rule
should be addressed to EPA: Tad Wysor,
Office of Transportation and Air
Quality, Assessment and Standards
Division (ASD), Environmental
Protection Agency, 2000 Traverwood
Drive, Ann Arbor, M1 48105; telephone
number: (734) 214—4332; fax number:
(734) 214=40350; email address:
wysor.tad@epn.gov. You may learn more
about the jointly proposed rules by
visiting NHTSA's or EPA's Web sites at
http://www.nhtsa.gov/fuel-economy or
http://www.epa.gov/otaq/climate/regs-
heavy-duty.itm or by searching the
rulemaking dockets (NHTSA-2014—
0132; EPA-HQ-OAR-2014-0827) at
wwiv.regulations. gov.

SUPPLEMENTARY INFORMATION: The
purpose of the public hearings is to
provide the public an apportunity to
presenl oral comments regarding
NHTSA and EPA’s proposal for
“Greenhouse Gas Emissions Standards
and Fuel Efficiency Standards for
Medium- and Heavy-Duty Engines and
Vehicles—Phase 2.” These hearings also
offer an opportunity for the public lo
provide oral comments regarding
NHTSA'’s Draft Environmental Impact
Statementl, accompanying the proposed
NHTSA fuel efficiency standards. The
proposed rules would establish a second
round of standards for the agencies’
comprehensive Heavy-Duty National
Program, which would further reduce
greenhouse gas emissions and increase
fuel efficiency for on-road heavy-duty
vehicles. These new standards would
phase in over time, beginning in the
2018 model year and entering into full
effect in model year 2027. NHTSA's
proposed fuel consumption standards
and EPA's proposed carbon dioxide
(COa) emission standards are tailored to
each of four regulatory calegories of
heavy-duty vehicles: (1) Combination
Tractors; (2) Trailers used in
combination with those traclors; (3)
Heavy-duty Pickup Trucks and Vans;
and (4) Vacational Vehicles. The
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On the Life Safety side as you pursue plans for construction and operations you will want to follow NFPA
101 at 18.7.4 for new construction, 19.7.4 for existing construction, and K-741 guidelines when
developing and implementing their smoking policies. K-741 require that smaking regulations shall be
adopted and shall include not less than the following provisions (these are same as NFPA 101 18.7.4}):

¢ Smoking shall be prohibited in any room, ward or compartment where flammable liquids,
combustible gases, or oxygen is used or stored and in any other hazardous location, and such
area shall be posted with signs that read "NO SMOKING"” or shall be posted with the
international symbol for no smoking.

s In health care occupancies where smoking is prohibited, and signs are prominently placed at all
major entrances, secondary signs with language that prohibits smoking shall not be required.

¢ Smoking by patients classified as not responsible shall be prohibited.
s The requirement of 18.7.4(3) shall not apply where the patient is under direct supervision.

s  Ashtrays of noncombustible material and safe design shall be provided in all areas where
smoking is permitted.

» Metal containers with self-closing cover devices into which ashtrays can be emptied shall be
readily available to all areas where smoking is permitted.

In addition to K-741, you should follow interpretive guidance for F926 to ensure all regulations are met
when developing and implementing smoking policies. The interpretive guidelines require that the
surveyor review the facility smoking policies to determine if they have been developed and are being
implemented, and also interview residents who smoke to ask how the facility permits them to smoke.
Make sure any residents who smoke clearly understand your policy & procedures.

The guidance for F926 is as follows:
F926
(Rev. 173, Issued: 11-22-17, Effective; 11-28-17, Implementation: 11-28-17)

§483.90(i){5) Establish policies, in accordance with applicable Federal, State, and local laws and
regulations, regarding smoking, smoking areas, and smoking safety that also take into account
nonsmoking residents.

GUIDANCE: §483.90(i}(5)

The use of oxygen in smoking areas and while smoking is forbidden.
PROCEDURES: §483.90(i){5)

Review F689 guidance concerning smoking in the facility.

As part of the overall review of the facility, look for signs of smoking by residents, staff, visitors, guests,
and non-staff.

Look for smoking areas both inside and outside of the facility.
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Review policies to determine if they have been developed and are being implemented in accordance with
Federal, State and local laws and regulations in regards to smoking, smoking areas and smoking safety
for both smoking and non-smoking residents.

PROBES: §483.90(i)(5)
Ask residents who smoke how the facility permits them to smoke.

Does the facility allow smoking and how is it managed?

The interpretive guidelines for F689 has a section for Resident Smoking and states you must assess the
resident’s capabilities and deficits to determine whether supervision is required. If it is determined that
the resident needs assistance and supervision for smoking, you must include this information in the
resident’s care plan and then review and revise the plan as needed. You may designate certain areas for
resident smoking and must ensure that precautions are taken for the resident’s individual safety, as well
as the safety of others in the facility. Such precautions may include smoking only in designated areas,
supervising residents whose assessment and care plan indicate a need for it and limiting the accessibility
of matches and lighters by residents who need supervision when smoking for safety reasons. Smoking
by residents when oxygen is in use is prohibited, and any smoking by others near flammable substances
is also problematic.

The guidance for F689 specific to smoking is as follows:
Resident Smoking

Some facilities permit residents to smoke tobocco products. In these facilities, assessment of the
resident’s capabilities and deficits determines whether or not supervision is required. If the facility
identifies that the resident needs assistance and supervision for smoking, the facility includes this
information in the resident’s care plan, and reviews and revises the plan periodically as needed.

The facility may designate certain areas for resident smoking. The facility must ensure precautions are
taken for the resident’s individual safety, as well as the safety of others in the facility. Such precautions
may include smoking only in designated areas, supervising residents whose assessment and care plans
indicate a need for assisted and supervised smoking, and limiting the accessibility of matches and
lighters by residents who need supervision when smoking for safety reasons. Smoking by residents when
oxygen is in use is prohibited, and any

smoking by others near flammable substances is also problematic. Additional measures may include
informing all visitors of smoking policies and hozards.

Guidance concerning resident smoking regulations can be found in NFPA 101, the Life Safety Code at
19.7.4, Smoking, including requirements for signage, prohibiting smoking by residents classified as not
responsible, and disposal of smoking materials.

In addition to all of the above regulations, there are several factors you should consider regarding
residents who desire to smoke. Listed below are some of these factors.
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Policy —The smoking policy should be written clearly without ambiguity and be communicated
to employees, residents, staff and visitors. While safety should be a primary consideration with
regards to developing an effective smoking policy, resident rights should also be protected to
the greatest extent possible.

Cognitive status and supervision — In many cases involving fires in skilled nursing centers, the
issue of adequate supervision is most often cited as the reason for smoking-related fires.
Residents with deficits or recent changes in memory and/or judgement need to be assessed or
re-assessed to determine how much supervision they will require when smoking. Residents with
cognitive deficits will typically require more supervision when smoking than residents who do
not have cognitive deficits. In addition, residents who are cognitively intact and, on the surface,
appear they can smoke with little supervision may require more supervision if they are prone to
provide smoking materials to residents who would typically require a high level of supervision
when smoking. Supervision may also include evaluation of whether the resident can retain their
own cigars, cigarettes, matches, lighters, etc., or if the center should retain these items to
distribute for use upon request. If the resident is deemed safe to smoke alone and retain
smoking materizals, the materials must be kept from residents who would not be safe, such as in
a fireproof lock box.

Oxygen-enriched atmospheres (areas) —precautions must be taken in oxygen-enriched
atmospheres. Oxygen-enriched atmospheres include areas in which an oxygen delivery device
has been connected to a flowmeter and the flowmeter is in the “on” mode, i.e. resident
receiving oxygen via nasal canula, oxygen mask or other delivery device.
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicare & Medicaid Services CMJ
7300 Security Boulevard, Mail Stop C2-21-16

Baltimore, Maryland 21244-1850 CENTERS for MEDYCARE 8 MEDICAD SERVICES

Office of Clinical Standards and Quality/Survey & Certification Group

Ref: S&C: 12-04-NH
DATE: November 10, 2011

TO: State Survey Agency Directors

FROM: Director
Survey and Certification Group

SUBJECT: Alert: Smoking Safety in Long Term Care Facilities

Memorandum Summary

¢ Interpretive Guidelines: This memo reviews current interpretive guidelines for F323, re-
emphasizing adequate supervision of all residents.

* Facility obligations: Facilities must include assessment of smoking areas and provision of
emergency equipment in the designated smoking areas. Facilities should also document the
means by which individual residents are assessed as safe to smoke without supervision.

¢ Known Hazards: Oxygen use and smoking.

The Centers for Medicare & Medicaid Services is revisiting smoking safety in long term care
facilities. A resident death related to smoking was reported to us recently. In this situation, a
resident was smoking outside the building without supervision and accidentally ignited her
clothing. Staff members who were inside the building attempted to assist but could not reach the
resident in time and she died as a result of her injuries. The resident was not wearing a smoking
apron and her wheelchair was blocking the fire extinguisher in the vicinity. The resident had
been deemed appropriate to smoke unsupervised. Survey agencies must do all that they can to
remind and encourage nursing homes with residents who smoke to take reasonable precautions
to ensure the safety of residents to the maximum extent possible.

This case prompted our review of current regulations and Guidance to Surveyors (Interpretive
Guidelines) at 42 CFR, Part 483.25(h), F323, Accidents and Supervision. This Guidance
describes appropriate precautions such as smoking only in designated areas, supervising
residents whose assessment and plans of care indicate a need for supervised smoking, and
limiting the accessibility of matches and lighters by residents who need supervision when
smoking.

The facility’s assessment of each smoking resident’s capabilities and deficits determines whether
or not supervision is required. A resident deemed incapable of independent smoking should
have this information documented in the care plan or other designated location, so that staff
know the correct procedure for each individual. This information must be kept current and
updated as needed in accordance with any variance in the individual’s capabilities and needs.
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Facility policies must describe the methods by which residents are deemed safe to smoke without
supervision. These methods may include assessment of a resident’s cognitive ability, judgment,
manual dexterity and mobility. Frequency of reassessment to determine if any change has
occurred should also be documented. Surveyors may request to see documentation of the
assessment that resulted in a resident being permitted to smoke without supervision. Facilities
should err on the side of caution and provide staff, family or volunteer supervision when unsure
of whether or not the resident is safe to smoke unsupervised.

Oxygen use is prohibited in smoking areas for the safety of residents (NFPA 101, 2000 ed.,
19.7.4). An oxygen-enriched environment facilitates ignition and combustion of any material,
especially smoking products such as matches and cigarettes. Facilities should ensure resident
safety by such efforts as informing visitors of smoking policies and hazards to prevent smoking
related incidents and/or injuries.

Additional guidance about resident smoking can be found at 42 CFR, Part 483.15(b), F242 Self-
Determination and Participation. Surveyors are reminded that according to the Interpretive
Guidelines at F242, a change in the facility’s policy to prohibit smoking does not affect current
residents who smoke. Current residents are allowed to continue smoking in a designated area
that may be outside, weather permitting. Residents admitted after the policy change must be
informed, during the admission process, of the policy prohibiting smoking.

The facility is obligated to ensure the safety of designated smoking areas which includes
protection of residents from weather conditions and non-smoking residents from second hand
smoke., The facility is also required to provide portable fire extinguishers in all facilities (NFPA
101, 2000 ed., 18/19.3.5.6). The Life Safety Code (NFPA 101, 2000 ed., 19.7.4) requires each
smoking area be provided with ashtrays made of noncombustible material and safe design.
Metal containers with self closing covers into which ashtrays can be emptied must be readily
available.

A new issue concerns the use of electronic cigarettes (e-cigarettes). These products are designed
to deliver nicotine or other substances to the user in the form of a vapor. They are composed of a
rechargeable, battery-operated heating element, a replaceable cartridge that may contain nicotine
or other chemicals, and an atomizer that, when heated, converts the contents of the cartridge into
a vapor. The vapor has a light odor that dissipates quickly. These e-cigarettes are not
considered smoking devices, and their heating element does not pose the same dangers of
ignition as regular cigarettes.

Effective Date: Immediately. This reminder should be communicated with all survey and

certification staff, their managers and the State/Regional Office training coordinators within 30
days of this memorandum.

Isf
Thomas E. Hamilton

cc: Survey and Certification Regional Office Management
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FY’19 Michigan Veterans Facility Authority
& Board of Managers Meeting Schedule

MVFA - January 15, 10:00 am, MVAA in Lansing
BOM - No meeting January 2019

MVFA - February 19, 10:00 am, MVAA in Lansing
BOM - February 20, 9:00 am, at the GRHV

MVFA - March 19, 10:00 am, MVAA in Lansing (cancelled)
BOM - March 19, 1:30 pm, MVAA in Lansing

MVFA - April 16, 10:00 am, MVAA in Lansing
BOM - April 18, 1:00 pm, at the DJJHV

MVFA - May 21, 10:00 am, at the GRHV Chapel (change in location)
BOM - May 22, 1:00 pm, at the GRHV

MVFA - June 18, 10:00 am, MVAA in Lansing
JOINT MEETING - 11:30 am, Lansing, Ml
BOM - June 18, 1:00 pm, MVAA in Lansing

MVFA - July 16, 10:00 am, MVAA in Lansing
BOM - July 18, 1:00 pm, at the DJJHV

MVFA - August 20, 10:00 am, MVAA in Lansing
BOM - No meeting August 2019

MVFA - September 17, 10:00 am, MVAA in Lansing
BOM - September 17, 1:00 pm, MVAA in Lansing

~Schedulerrayaséd 4L/ 167



Grand Rapids Home for Veterans

Current Organizational Chart

2017/2018

GRHYV Previous Org Structure: Main Page

Operations strative A "
A1 M 1D - A
Specialist Assistant Administrator edical Director Physician Service
Physician Contract
i
i
i
i
i
i
|
i
|
| | |
SEE BUSINESS Donation & )
OFFICE Community Director of Social Director of Physical Plant Nut::;:;t‘nesne f(vices Director of Medical Pharmacy
ORGANIZATION Work Nursing Supervisor A Records Supervisor
i Engagement Supervisor
Supervisor ‘ | ‘ I I
Business Off.ice T A Social Worker G ESIE SRS SEE KITCHEN & Wor};ls;zgiismg Pharmacist
Support Provided | | - o o ANizATION 5FTE ORGANIZATION PLANT DIETARY 3FTE
Via MOU w/ ORGANIZATION 2 FTE
e SLIDE SLIDE ORGANIZATION SLIDE l
SLIDE
Accountin Chaplain
Service Cenfer u 2 :TE General Office Pharmacy
\/_ \/_' \_/~ \/_ Assistant Technician
Therapy Services Pharmacy
Contract Assistant
3 FTE
On-Site IT Support
DTMB
HR Support .
. Housekeeping
Civil Service Security Contract T

4/10/2019
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GRHV Current Org Structure: Main Page

SEE BUSINESS
OFFICE
ORGANIZATION
SLIDE*

Business Office
Support Provided
Via MOU w/
DTMB
Accounting

\semcef

HR Support On-Site IT Support 4-

Civil Service DTMB

NOT FINAL —
FOR DISCUSSION
PURPOSES ONLY

iR

GRHV Current Org Structure: Nursing —

DRAFT

NOT FINAL —
FOR DISCUSSION

- -

4/10/2019
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4/10/2019

GRHYV Current Org Structure: Physical Plant

DRAFT

NOT FINAL —
FOR DISCUSSION
PURPOSES ONLY

e
— |

GRHV Current Org Structure: Activities

DRAFT

NOT FINAL —
FOR DISCUSSION
PURPOSES ONLY
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GRHYV Current Org Structure: Kitchen and Dietary

Dining & Nutrition Services Director

Food Services Supervisor

General Office Assistant

[ [
Domestic Services
Cook .
Supervisor
9FTE 4FTE

28 FTE

Domestic Services Aides

Dietician Nutritionist
Manager

Retiring and will not be

Replaced

Dietician/Nutritionist
3 FTE

GRHYV Current Org Structure: Business Support

Accounting Spec. - 13

Division Director — DTMB-
AsC

Accounting Spec. - 13

Accountant - 10

State

GRHV Administrator

Manager - 15

Depart Analyst 9 -11

Buyer Specialist - 13

Accountant - 9

Contractor
Medical Billing

Accounting Tech - 9

Contractor
Temp. - Vacant Analyst

Accounting Assist - 7

Contractor
Admin Support

Student Assistant

4/10/2019
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D.J. Jacobetti Home for Veterans
Current Organizational Chart

2017/2018

DJJHV Current Org Structure: Main Page

Administrator Food Services
Contract
HR Support Civil On-Site IT Support
Service DTMB
Administrative : -
Assistant ti :Al;s'::es:r Medical Director D'I;:::?:‘ e i:::;:v
Facility Manager 9 9 Y
SEE BUSINESS SEE MEDICAL SEE NURSING
ORGANIZATION ORGANIZATION ORGANIZATION
SLIDE SLIDE SLIDE

10

4/10/2019
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4/10/2019

DJJHV Current Org Structure: Nursing —

|
B DRAFT
=

NOT FINAL —
FOR DISCUSSION
PURPOSES ONLY

nd

11

DJJHV Current Org Structure: Medical

DRAFT

NOT FINAL —
FOR DISCUSSION
PURPOSES ONLY

12
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Housekeeping Contract

DJJHV Current Org Structure: Business

Business Manager

Laundry Contract

|

Accountant

Buyer

Maintenance Director

Admissions Coordinator

Business Office/Nursing
Department Secretary

Maintenance Mechanic
S FTE

Laborer
2.5FTE

Storekeeper

13

14

4/10/2019
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Michigan Veterans’ Homes

2017/2018

Current Organizational Chart

15

SVH Current Org Structure: Main Page

Michigan Veterans Facilities Authority

Board of Directors

State Veterans Home Board of Managers

Legislative & Policy Advisor
.5 FTE shared with MVAA
Limited Term (January 2021)

Board of Directors

Construction Specialist
Limited Term (January 2021)

Financial Analyst
Limited Term (November 2020)

Vice President — Business Services
Limited Term (January 2021)

Administrators
Grand Rapids
Marquette

Vice President — Nursing Services
Limited Term (January 2020)

Clinical Operations & Quality
Administrator

16

4/10/2019
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SVH Future Org Structure: Main Page

WA Support on-site I support Administrator Physician
Civil Service DTMB
Medical
Records/Health
Information Analyst
Business Office Activities Social Work Director of i I ' Bttion SSivicss Therapy Program Ph ist
Manger Nursing Manager Manager Manager atmacs
(Registered Dietician)
Admissions Volunteer & Comm Social Worker SEE NURSING q . o
Cmaliieiar Relkiiain 1.5 FTE* ORGANIZATION || Assiveont Momas Housekeepers || Registered Dieticlan || o, | Therapist [FUETTES)
Coordinator ) ssistant Manager 12 FTE 5 ¥ P Technician
ON NEXT SLIDE
Medicaid Specialist CRTS Chaplain Driver )
& Office Support \/— Laundry Aides . Occupational
7.5 FTE Kitchen Manager Therapist
Receptionist Sttty Clres Assistant Kitchen :
Activities Aides FTE 15 Manager/Head Speec:.g:ramt
7 FTE 00K :
Central Supply
Clerk s PT Aide
10 FTE
Dietary Aides A
22.5 FTE
17
17
Notes
* Activities Manager: Manages activities staff and is also CRTS
¢ Social Work Manager: Manages social work staff with memory care unit caseload
* Social Worker: 1.5 or 2 FTE depending on extent of rehab services provided
¢ Nutrition Services Manager: Manges staff or contract and is a registered dietician
* Business Office Manager: Main member contact for concerns; individual reassessments as necessary; maintain daily census changes
& demographic/insurance info in EMR; monthly member statements generate & review; collections activity; monthly reconciliation of
member trust fund, attends all meetings - daily stand up, weekly Medicare, monthly triple check; reviews Medicare & Medicaid claims
monthly prior to having CBO release/follow up on claims; deposit & apply resident personal funds; deposit & apply facility
payments/AR funds rec’d; monthly EMR close & balance AR depository account. opens mail (if no receptionist); backup to Medicaid
specialist; maintains member files
¢ Admissions Coordinator: Referral review, initial member assessment & paperwork, initial verification of all insurances, monthly
verification of Medicare & Medicaid PPA, creates member files
¢ Maedicaid Specialist & Business Office Support: daily member banking/trust fund withdrawal transactions; if system doesn't
automatically transfer, key payments to Med Escrow & AR; open & close trust accounts as needed; mail out AR statements &
quarterly trust statements (depends on system, may be part of monthly statements); assists members with new/yearly Medicaid
applications & Monthly Medicaid PPA verifications; cashier.
* Receptionist: Opens mail & answers phone calls; front desk receptionist; can backup cashier, do other support tasks as needed if has
computer available, such as updating a manual bed board on shared drive daily.
TBD:
Administrative assistant to support Administrator, Director of Nursing
Staff person primarily responsible for QUAPI (Add support position to do this, and the above?)
Staff person primarily responsible for community relations, facility tours (Admissions Coordinator?)
Michigan veterans Homes Organizational Structure: 128-bed skilled nursing facility — Proposed 18
(notes)
18

4/10/2019
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4/10/2019

SVH Future Org Structure: Main Page _

Ph Service

=
-

Food Service
Contract

Housekeeping
Contract

Security Contract

Michigan veterans Homes Organizational Structure: 128-bed skilled nursing facility — Proposed
(notes)

Contract

Pharmacy
Services Contract

Therapy Services
Contract

On-Site IT Support
DTMB

HR Support
Civil Service

19

1

o

SVH Future Org Structure: Main Page

Executive Assistant

Communications
Analyst

TBD Positions

Michigan veterans Homes Organizational Structure: 128-bed skilled nursing Other Services

facility — Proposed (notes)

Health Technology &
EMR Analyst

20

20
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4/10/2019

SVH Future Org Structure: Nursing

DRAFT

NOT FINAL —
FOR DISCUSSION
PURPOSES ONLY

Michigan veterans Homes Organizational Structure: 128-bed skilled nursing facility — Proposed
(notes)

21

SVH Future Org Structure: Business

DRAFT

NOT FINAL —
FOR DISCUSSION
PURPOSES ONLY

Michigan veterans Homes Organizational Structure: 128-bed skilled nursing
facility — Proposed (notes)

WIIII 3

22
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4/10/20

Notes
* Chief Financial Officer: Filling position depends on whether DTMB — ASC continues to provide business office functions. If yes, this
position will be the director of DTMB team working with DMVA CFO.

* Assistant Director of Business Services: Centralized business office policies, oversight over facility business offices, member
accounting.

¢ Accounting Technician: centralized collections efforts, Deposits, ACH Payments, Member Account Closing Process (A/R & Member
Trust)

¢ Assistant Director of Budget & Accounting: Centralized state accounting & budgeting.

¢ Accountant 1: Monthly Operational Financial Statements, YE Close Out, SEFA Reporting, PO Budget Approval

¢ Accountant 2: Accounts Payable, IT/WC Billing Allocations, State Deposits

* Budget Analyst: Legislative Budget Development, State Budget Monitoring & Implementation, Budget Forecasting, VA Construction
Grant

Michigan veterans Homes Organizational Structure: 128-bed skilled nursing 23
facility — Proposed (notes)

23
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Michigan State Veterans Home System - Operating Expenses Pro Forma: All State Employees
DRAFT Purposes Only - Updated: April 15, 2019 - Pg. 2 of 4

Chesterfield

Skilled Nursing Facility

Payroll & Fringe

$

23,612,831.28

$

29,281,195.08 328.5

Support Costs

Nursing Services

Labor - Direct Care

14,671,743.84

*

18,014,143.68 207.5

Labor - Administrative

736,212.60

997,970.40 7

Support Costs

Therapy

Labor

443,252.16

540,072.00 6.5

Support Costs

Pharmacy

Labor

174,358.08

234,561.60 2

Support Costs

Physician Services

Labor

114,585.12

161,085.60 0.5

Support Costs

Activities

Labor

1,239,975.36

1,526,803.20 17

Support Costs

Volunteer Services

Labor

82,929.60

96,894.72 1

Support Costs

Nutrition Services

Labor

2,413,962.72

2,917,118.88 36

Support Costs

Social Services

Labor

351,486.72

497,053.44 4

Support Costs

Physical Plant

Labor

193,789.44

271,552.32 2

Support Costs

Transportation

Labor

98,841.60

126,753.12 15

Support Costs

Laundry & Housekeeping

Labor

1,286,344.80

1,549,585.44 1

Support Costs

Security

Labor

1,058,616.00

1,301,788.80 15

Support Costs

Administrative Services

Labor

746,733.24

1,045,811.88 8

Support Costs
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New Home for Veterans — Grand Rapids:
* Final VA grant submission: 18 March 2019
* Anticipate VA final approval: mid-April 2019
* Tree clearing complete: 1 April 2019
* Limited Contractor mob & sitework award: 5 April 2019
* Asbestos removal complete: 9 April 2019
* Demo of existing facilities will commence mid-April
2019
* Full contract award is expected late April upon receiving
VA grant approval

New Home for Veterans - Chesterfield:
* Final VA Grant submission: 18 March 2019
* Anticipate VA final approval: mid-April 2019
* Tree clearing complete: early April 2019
* Soil erosion permit to remove tree stumps just 1
received
* Limited Contractor mob & sitework award: 5 April 2019
* Full contract award is expected late April upon receiving
VA grant approval
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