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MICHIGAN
DEPARTMENT
OF STATE

RICHARD H. AUSTIN LANSING, MICHIGAN 48918
Ap ril 9 ’ 1991 SECRETANY OF STATE

Mr. Cary C. Peters
931 Standford Circle
Rochester Hills, Michigan 48309

Dear Mi. Peters:

This is in response to your request for a declaratory ruling concerning the
applicability of the Michigan Campaiyn Finance Act (the Act), 1976 PA 388, as
amended, to a refund owed to your dissolved candidate committee, Gary Peters
for State Senate. Specifically, you ask how to accept the refund, whether the
refund may be used to reimburse yourself for loans you had forgiven, and how
you may dispose of the remaining funds.

On January 28, 1991, your request for a ruling was made available to the
public as required by section 15(2) of the Act (MCL 169.215). There have been
no written comments submitted by interested persons as authorized by that
section.

According to your letter and the records of the Department, during the 1990
election campaign ysu made loans of $5,000, $2,000 and $1,300, or a total of
18,300, to the Gavry Peters for State Senate committee. Each loan was properly
reported in campaign statements filed by the cummittee, and the outstanding
balances were disclosed in separate schedules filed with subsequent campaign
statements as required by section 28(2) of the Act (MCL 169.228)., These
statements indicate that the committeec made no loan payments to you before
December 24, 1990.

The committeets campaign statements further indicate that from October 4
through October 29, 1990, Gary Peters for State Senate paid Comcast Cable
Advertising a total of $15,486 for '"cable spots". These expenditures were
also reported in a timely and appropriate manner,

On January 2, 1991, Gary Peters for State Senate filed its final campaign
statement. The campaign statement indicates that after paying its campaign
workers, the committea had assets of 35,451,177 and outstanding loans of
18,300, Pursuant to rule 28(3) of the administrative rules promulgated to
implement the Act (1982 AACS R 169.28), a committee may not dissolve if it has
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assets or outstanding debts. Therefore, the $5,451.17 was given to you as
paymenl for the 35,000 loan and in partial payment of the 32,000 loan. The
balance of that loan, or 31,548.83, and the 31,300 loan were forgiven, and the

cammittee was dissolved,

Subsequently, a representative of Comcast Cable informed you that Gary Peters
for State Senate wes owed a refund because the company had failed to comply
with certain feder:l requlations, Specifically, in a memorandum dated
February 26, 1991, Lee Kanaan, a senior account executive, stated:

"Comcast Cablevision of Southeast Michigan, in
accordance with Federal Regulations, will refund a
total of 34,942 to [Peters for Senate Committee]
because of the lack of computer generated affidavits
that would identify [thel number of specific
cammercials aired in our Pontiac/Waterford cable
system."

"Somehow, these “proofs of performance' affidavits did
not appear on the computer discs. The other quantity
of commercials did air and are documented."

Since the committee is dissolved, you ask how to accept the refund, whether
the refund may be used to reimburse you for the $2,848.83 in forgiven loans
and, if so, what may be done with the remaining $2,093.17.

If the refund in question had been paid to the committee before a dissolution
statement was filed, the committee would have been required to deposit the
refund in its official depository and report the $4,942.00 as an "other
receipt™ when filing its next campaign statement. There is no question that
the refund could then have been used to repay you for the outstanding loans.
Upon filing a dissolution statement, disbursement of the unexpended $2,093.17
would have been governed by section 45(2) of the Act (MCL 169.45). This

section provides:

"Sec. 45(2) Unexpended funds in a campaign
committee that are not eligible for transfer to
another candidate committee of the person, pursuant to
subsection (1), shall be given to a political party
committee, or to a tax exempt charitable fnstitution,
or returned to the contributors of the funds upon
temmination of the campaign committee.,"
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The question raised by your inquiry is whether the Act permits or requires a
different result where a candidate cammittee has been dissolved prematurely.
While the statute does not specifically address this issue, a review of the
Act and rules suggests that funds that are returned to a conmmittee after the
committee has dissolved must be reported and disposed of in the same manner as
if the committee remained in existence.

As stated previously, rule 28(3) prohibits a committee from dissolving if it
has any remaining assets. With the refund from Comcast Cable, Gary Peters for
State Senate has an asset which is subject to the Act's requirements.

The procedure for correcting errors and omissions in campaign statements is
found in section 16 of the Act (MCL 169.16). Section 16(7) provides that a
"filer shall make any corrections in the statement or report filed with the
appropriate filing official" within nine business days after the filing
deadl ine. Since the Act does not impose a filing deadline for dissolution
statements, the Department interprets the Act as requiring corrections in a
dissolution statemer.t to be reported when they are discovered.

Thus, in answer to your questions, the $4,942 refund from Comcast Cable may be
used to reimburse you for the previously forgiven loan balance of $2,848.83.
Pursuant to section 45(2) of the Act, the remaining $2,093.17 must be given to
a political party conmittee or a charitable institution or returned to the
committee's contributors. The receipt and disposition of the refund must be
reported by filing an amended dissolution statement. The forms needed to
amend that statement are enclosed for your convenience.

This response is a declaratory ruling concerning the specific facts and
questions presented.

Swncé;%ly,

/ //w ”Z/ﬁ/u

Austin
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Hr. Thomas Ritter, Vice President

Fablic Affairs/Industry Relaticons
Ajaxandor Hamilton Life Insurance Company
33045 Ham{iton Boulevard

Syrmington Hills, Michigan 48018-4161

Vear Mr, Ritter:

This is in response to your request for a declaratory ruling concarning the
snplicability of the Michigan Campaign Finance Act (the Act), 1976 PA 388, z=
smarded, to advertisements purchased by the Alexander Hamilton Life Insurance
Company {Alexander Hamilton) prior to the Farmington School District election
fheld on February 5, 1991, in which two related millage propnsals appeared on
the ballot, Copies of the advertisements in question are attached as
Advertisements A, B, C and D.

Tour questions generally concern whether the advertisements constitute
axpenditures under the Act. You also ask whether brochures produced and
distributed by the Farmmington Public Schools concerning the same election are
subject to the Act's requirements. Copies of the schools'! literature are
sttached as Brochures I, I1 and II1.

eclaratory ruling procedure

cm Pebruary 1272, 1991, your request for a ruling was made available to the
rublic as required by section 15(2) of the Act (MCL 169.215). Written
comments concerning vour request were submitted by Ms. Cynthfa Willfams irwin
rn behalf of the Michigan Education Association (MEA). Comments were aiso
received from Ms, Katrina Jensen, a Famington Hills resident who had
previously fiied a complaint against Alexander Hamilton concerning the same
advertisements, In a February 13, 1991, dismissal Inttor, the Onpartmnani of
State invited Ms. Jensen to submit written comments regarding the ruling
requast, after explalining that questions concerning the advertisements would
o addressed through the declaratory ruling process,

Although net required by statute, the Department provided you with copies of

the Trwin and Jensen comments., On April 8, 1991, you submitted a written
response describing Alexander Hamflton's position on each of the questions

“Sefees Nelte and Sloeer Spocde Save §ie
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presented. A1l of the comments filed with regard to your reguest have been
carefully considered and will be discussed as needed below.

While your ruling request concerns literature purchased by Alexander Hamilton
and the Farmington School District (the School District), section 63 of the
Administrative Procedures Act of 1569, 1969 PA 306, as amended (MCL 24.263),
provides that a declaratory ruling binds only the agency and the person
requesting the ruling. In addition, rule 6(1) (1979 AC R 169.6) of the
adninistrative rules promuigated to impiement the Michigan Campaign Finance
Act states that the Secretary of State may issue a declaratory ruling to an
interested person. ™Interested person" {is defined as a person whose course of
actfon would be affected by the declaratory ruling.

The Farmington School District is not an interested person within the meaning
of rule 6(1) and, pursuant to section 63 of the Administrative Procedures Act,
w117 not be bound by the ruling you have requested. Therefore, this analysis
#3111 focus on the advertisements purchased by Alexander Hamilton,

Statutory provisions

As a corporation, Alexander Hamilton is subject to the requirements of section
54 of the Act (MCL 169.254). Section 54 prohibits a corporation from making
contributions or expenditures in candidate elections. However, in a departure
from the Tongstanding prohibition against direct corporate involvement in
political campaigns, section 54 pemits a corporation to make expenditures for
the qualification, passage or defeat of a ballot question. Specifically,
section 54(3) states:

"Sec. 54. (3) Nothing in this section shall preclude
a corporation or joint stock company from making an
independent expenditure in any amount for the
qualification, passage, or defeat of a ballot
question. A corporation making an independent
expenditure under this subsection shall be considered
a ballot question committee for purposes of this act."

According to your request, Alexander Hamilton has filed a statement of
organization as a ballot question committee with the Oakland County Clerk.
Pursuant to section 24(4) of the Act (MCL 169.224), the company indicated in
the statement of organization that it did not intend to receive or expend more
than $1,000.00 for any election. As a result, the conmmittee organized by
Alexander Hamilton was not required to file campaign statements unless it
recelved contributions or made expenditures of more than $1,000.00 to
influence the outcome of the February 5 millage election (MOL 169.235).

You do not dispute that Alexander Hamilton paid more than $1,000.00 for the
advertisements in question, However, it 1s your position that the
advertisements are not expenditures as defined in the Act.
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The definition of "expenditure" is found in section & of the Act (MOL
159,206), This section states, in pertinent part:

"Sec, 6. (1) 'Expenditure' means a payment, donation,

ioan, ov promise of payment of money or anything of

ascertainable monetary value fer goods, matertals,

services, or faclilities in assistance of, or in

opposition to, the nomination or election of a

candidate, or the gqualification, passage, or defeat of

a ballot question."
¥ith raspect to a miilage election, a payment is an "expenditure®™ if it
aunsists or opposes the qualification, passage or defeat of a question which is
submitted or intended to be submitted to a popular vote at an election,
ccording to section 9(1l) of the Act (MCL 169.209), a payment meeting this
gzfinition is an "independent expenditure® if it is not made at the direction
or control of another person and it is not a contributicn to a committee.

Tre test employed in section 6(1) is whether a payment is in assistance of or
fn opposition to the passage or defeat of a ballot question. A payment can
azsist or oppose a ballot question without directly advocating a position on
the issue. For example, {f a group campaigns against a ballot question and
pays rent for a campaign office, fees to a consultant, and the cost of polis
and surveys, the payments are clearly in cpposition to the ballot proposal
even though the payments do not communicate the group's position on the

subject or issue.

Payments to communicate on a subject or issue are subject to a different
standard under the Act. Specificaily, section 6(3)(b) provides:

"(3) Expenditure does not include any of the
following:

"(b) An expenditure for communication on a subject or
issue if the conmunfcation does not support or opposa
a baliot issue or candidate by name or clear
inference, "

in expenditure for a communication on a subject or issue Is therefore exciuded
from the Act's reguiation {f it "does not support or oppose a ballot issue or
candidate by name or clear inference." Conversely, if a communication
supports or opposes a ballot question or candidate by name or clear inference,
it is subject to Lthe Act's requirements,
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Interpreting section 6(3)(b)

You have asked for clarification regarding the meaning of section 6(3)(b).
Specifically, you ask the following questions with respect to the
advertisements purchased by Alexander Hamilton:

"], What criteria separates advertisements that
'support! or 'oppose'! a ballot question, from those
that merely discuss the issue from an objective point
of view, for the purposes of determining which
expenditures must be reported under the Campaign
Finance Act?

"3A. Specifically, do the advertisements purchased by
Alexander Hamilton Life which discuss budget data from
the Farmington Public Schools or those that present
absentee voter information, constitute expenditures in
support or opposition to a ballot question under the
Campaign Finance Act?"

As your ruling request suggests, there is Tittle, 1f anything, in the Act
which assists in drawing the line between communications which merely inform
and those which support or oppose a particular candidate or issue. In your
April 8, 1991, comments, you suggest several examples of communications which,
in your judgment, would meet the "support or oppose by name or clear
inference" standard, These include a statement threatening a voter with dire
consequences if a candidate or issue should win or Tose, an emotional appeal
based on desirable moral attributes, or a "highly-skewed presentation of
alTeged facts, which has the effect of leading a voter unrelentingly towards
the support or opposition of a particular ballot issue or candidate,"

These hypothetical examples may or may not be types of communications which
would be subject to the Act's regulation, depending on the facts and
circumstances of each case. However, they do not create a standard or test
which can be used in determining whether a particular conmmunication is
oxcluded from the Act by section 6(3)(b).

Michfgan courts have not been called upon to construe section 6(3)(b), nor is
there anything in the Act's Tegislative history which is useful in this
regard. However, federal jurists have on several occasions interpreted
Tanguage found in the Federal Election Campaign Act which, 1like section
5(3)(b), is based upon the content of a communication.

While both statutes attempt to regulate constitutionally protected speech, 2
USC 431(17) differs from section 6(3)(b) in two Important respects. First, it
applies only to independent expenditures made in connection with a federal
candidate election. Second, it does not distinguish between speech which
"supports or "opposes" a candidate by name or clear inference. Rather, it
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soplies to an expenditure "expressly advocating tiae eiectlon or defeat of a
~isarily identified candidate." Whiie these standards may differ, the federa?
~ases are useful in construing section 6(3)(bj.

exprass advocacy derives from the United States Supreme Court

-

the concept of
Ascision in Buckley v Yaleg, 424 U5 1; 96 S Ot §12; 46 . £d 2nd 659 {13751},
&% the time, section H08(e){l) of the federai act prohibited expenditures of
more than $1,000.00 “advocating the election or defeal” oif a candidete. In
graer to avold declaring this provision cveriv vague and in vioiatica of the
First Amendment, the Court ruled the act could only apply to communications
expressly advocate the election or defsat of a civsriy identi{isd
iidate.” Tha Court than gava exanmples of woras of e 13YOTACY
duding Pvote for, ™ "elect,' "support,® “Ycasl your bailol for.™ ¥Smith fov
gress,”™ "vote against, ™ "defeat." and Yreject.®

Sepeuguantiy, oo Hindh Oirouic Court ol Apprals detoimd hat
advartisement urging readors o "Don't let Him Do 1LY with respect lo
Fresident Carter in the 1980 presidenttal election expressly advocated his
dnfeat. The Court stated:

"o conciude that speech need not include any of the
words jisted in Duckley to be express advocacy under
the Act, but it must, when read as a whole, and with
Timited reference to external events, be susceptibie
of no other reascnable Interpretation but as an
exhortation to vote for a specific candidate. This
standard can be broken into three main components.
First, even if it is not presented in the clearest,
most explicit Tanguage, speech is 'express' for
present purposes {{ its message s unmistakable and
unambiguous, suggestive of only one plausibls meaning.
Second, speech may only be termed 'advocacy! if it
presents a clear plea for action, and thus spasch that
is merely informative is not covered by the Act.
Finally, it must be ciear what action is advocated,
Specch cannol be Taxpress advocacy of ine olection or
defaat of a clearly identified candidate! when
reasonable minds could differ as to whether it
encourages a vote for or against a candidate or
encourages the reader to take soms other kind of
action.”™ Furgatch, supra, p 364.

¥r.ile express advocacy is not the standard found in seclion H(3)(b), the
Michigan Suprems Court, in declaring a provision of an earifer political
orm statute prohibiting corporations from participating in ballot question
;ffons snconstitutional, agreod that "[plolitical expression must be
orded the bruadest protection in order 'to assure the unfottered

archange of ideas for the bringing about of political and social changes
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desired by the people.'" Advisory Qpinign on Constitutionality of 1975 Public
Act 227, 396 Mich 465, 494 (1976). To insure this protection, the content of
a communication on a subject or 1issue must be examined on a case by case basis
to determine if that communication is subject to regulation.

There is no bright 1ine criteria separating informational speech from speech
which supports or opposes a candidate or ballot questicon by name or clear
inference. Rather, as the case law suggests, section 6(3)(b) must be
interpreted to mean that the Act does not apply to a communication on a
subject or issue uniess the communication, when read as a whole, unambiguously
presents a distinct plea for a specific action with respect to a clearly
identified candidate or ballot question. Your questions may thersfore be
answered by applying this test to each of the advertisements purchased by

Alexander Hamilton,

Alexander Hamilton advertisements

The advertisements in question are attached as Advertisements A, B, C and D.
Advertisement A is entitled "Just How Much Is Enough?” and, in smaller print,
states "Farmmington Schools propose to increase property taxes an additional
10%." The middle portion of the advertisement includes a chart showing
changes in the Farmington Public Schools general fund expenditures, property
taxes, inflation index, student enrollment and surpius funds from 1986 to
1991. Below that chart 1s a graph showing that "Spending Outstrips Inflation
And Enrollmentsi™ and, in a separate box, information explaining absentee
voting procedures to senior citizens,

This factual information is in the middle of a letter from R.H. Headlee,
chairperson and CEOQ of the company, to Farmington taxpayers. In the text of
the letter, Mr. Headlee indicates that Alexander Hamilton is "very troubled"
by "lexcessive spending growth," pointing out that "expenditures have increased
78% in the past five years while student enroliment has only increased 5% in
the same time period.,”" After restating the point, ("Property taxes and
spending have increased almost four times faster than the rate of inflation")
the first paragraph concludes by repeating the question "Just how much is

gnough?"

The second paragraph, appearing just above the charts, begins "We are also
troubled" by reports of below average student test scores "in a school
district that spends almost twice as much per student as the state average.®
The paragraph concludes by asking "Are we getting our money's worth and just

now much is enough?"

Below the charts, the letter again asks "just how much is enough?", after
stating that the school's General Fund contained a $14.9 miilion surplus. The

jetter concludes:
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"Please keep in mind your assessments wiil be raised
one month from now, increasing your proparty taxes.
This request for an_additional over-i0%Z property tax
increase 1s unnecessary and excessive. Many
homeowners and business taxpayers are already
stretched to the Timit. In addition to the
substantial assszssment {ncrecases that have hit
businassas and homeowners alike, this is not the time
to raise properiy tax rates for the third time in
three years, Thomas Jefferson once said, 'The price
of Tiberty is eternal vigilance.'™ ({emphasis In
criginal)

"Be Vigilantl Be Informed! Vote Tuesday, February 5,
19911"

Advertisement B is very simfiiar to Advertisement A. It, too, is a letter from
Mr. Headlee to taxpayers and includes the same charts on spending and
enrolIment. (The absentee voter information box is replaced by a drawing of
Ajexander Hamilten's headquarters.) The advertisement is titled "TAXPAYERS?
ALERTY and states that "both yours and our tax burdens will increase if {wo
preposed school millage proposals win voter approval on Tuesday, February 5,
1991.%

Advertisement B includes a paragraph criticizing the School District's
leadership, stating "that their spending priorities and management of
resources is difficult, if not impossible, to defend.” Like Advertisement A,
the advertisement concludes with statements that the "request of an additiona)l
over-10% property tax increase is unnecessary and excessive" and that "this is
not the time to raise property tax rates for the third time in three years,"
Appearing above Mr. Headlee's signature, is the same declaration: "Be
Vigilant! DBe Informed! Vote Tuesday, February 5, 1991t"

Neither advertisement spacifically asks voters to cast a no vote., However,
when cither Advertisement A or Advertisement 8 s read as a whole, oach
unambiguously presents a distinct plea to School District residents to vors
against the miilage request. The advertisements do not refer to "Freposiiion
I" or "Proposition 11", as the two related proposals appeared on the ballot.
Howaver, by describing the proposals (a request to ralse properily taxes by
i1 and specifically referring to the date of the school election, eact
advertisement includes information clearly identifying the balict qu=ziion
which is the subject of the communicetion,

the repeated question "just how much s enough?" in Advertisement A and
stalements in both advertisements that the company {s "troubled" by "excessive
spanding growth" suggest that Alexander Hamilton 1s opposed to the ballot
quastion, However, the advertisements go much further, The {inal! paragraph
of each advertisement states that the proposed tax increase is "unnecessary
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and excessive" and that "this is not the time to raise property tax rates for
the third time in three years." These statements are followed closely by the
exhortation to "Vote Tuesday, February 5, 19911" The message in these
advertisements is therefore unmistakable, Both Advertisement A and
Advertisement B clearly ask Farmington voters to reject the School District's

request for a millage increass.

It must be concluded that the costs of purchasing Advertisement A and
Advertisement B were not excluded from the definition of "expenditurs™ by
section 6(3)(b), Each advertisement was a communication which opposed a
specific ballot question by name or clear inference. Consequently, payments
for the advertisements must be reported as expenditures under the Act.

A careful examination of Advertisement C leads to the same conclusion. This
advertisement begins "ATTENTION ALL TAXPAYERS! Election ~ February 5, 1991.%
{A11 emphasis appears in the advertisement itself.) 1In somewhat smaller type.
the advertisement continues "EFarmington Schools propose to increase property
taxes by an additiopal 10%." Following is a graph depicting spending and
inflation rates since 1986, which also appears in Advertisements A and B.
There are then five sentences of text which include: "This new request for an
additional 10% property tax increase is unnecessary and excessive" and ". . .
this 1s not the time to raise property taxes for the third time in three
years." Again, the advertisement concludes "Be Vigilantl Be Informed! Vote

February 5thiv

When read as a whole, Advertisement C also unambiguously presents a clear plea
to voters that they reject the miilage request appearing on the February 5
election ballot. The description of the millage proposal and the prominent
mention of the February 5 election plainly refer to a specific ballot
question. The information presented concerning spending, inflation and future
ralses 1n assessments is followed by the message that the "new request" - that
is, the ballot question - is "unnecessary and excessive," and that "this is
not the time to raise property taxes for the third time in three years.," The
"time" referred to is clearly the February 5 election, which is mentioned
prominently in the advertisement. Once again, it must be concluded that
Advertisement C opposes a clearly 1dentified ballot question by name or clear
inference, and as such the cost of the advertisement is a reportable
expenditure under the Act.

Advertisement D, on the other hand, does not appear to be a communication
which supports or opposes a ballot issue or candidate by name or clear
inference. This advertisement states in large, bold type "Attention Senior
Citizens!™ and explains that there 1s an election on February 5, 1991, at
which the Farmmington Schools are proposing to increase property taxes by "an
additional 10%". The advertisement criticizes the school board for not
automatically sending absentee ballots to senfor citizens and then explains
how to vote absentee, The advertisement concludes: "WOTE FEBRUARY S5THI"
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fidvertisement D informs senicor citizens that a scheool millage election is
atout to occur, explailns how to vote absentee, and encourages seniors to
exercise their franchise. However, the advertisement does not fn any way
charantsrize the millage proposal, describe Alexander Hamiiton's position on
ine ballot question, or otherwise suggest how a serson ought to vote.
therefore, Advertisement D does not unambiquousiy present a clear plea for a
cifizc aztion with respect to the panding ballot question, and the cost of

this advertisemant is excluded from the Act by section 6{3)(b).

T sunmarize, Advertisements A, B and C are communications which ciearly
sapnsad, by nama or clear inferance, the hallnt nroposal prasentes fo voters
tp the February 5, 1991, Fammington Schonl District eiection, Thaose
sdvartisaments were therefore expenditures under the Act, T1f Alexander
iiamiiton paid a total of more than $1,000.00 for the advertisements, the
savirsnte must ho reported by Alexander Hamilton pursuant to section 34{(4) of

the Act,

s

Advertisements purchased by the Schoel District

Your ruling request includes two additional questions concerning brochures
patd for by the School District. Specifically, you ask if the criteria
applied to the advertisemenis purchased by Alexander Hamilton applies equaily
to pubiic bodies, such as school boards. You also ask whether the
communications from the School District, attached as Brochures I, Il and III,
constitute expenditures under the Act.

As previously noted, the Farmington School District will not be bound by the
deciaratory ruling and is not an interested person within the meaning of rule
541} of the Department's administrative rules. However, brcause similar
issues have been ralsed In the past, the Department's position regarding the
Act's application to school districts is set out below.

it is your contention that the Act does not distinguish botween public and
srivate organizations and therefore applies to "any and all organizations and
individuals,” including public entities. However, as a general rule the
State, its agencies and political subdivislions are net included within the
purview of a statute unless an intention te include them is clear. Marougiie
Gounty v Northern Michigan University,, 111 Mich App 571 (1981); 1 OAG, 1955~
956, No 2242, p 692. A school district is a state agency created by the
Legislature. Jones v Grand Ledge Public Schogls, 348 Mich 1 (i9573,
Uonsequently, a scheol district 1s subject to regulation only 1§ the
iegisiature intended that the Act apply to school districts,

s you point out, any person who receives contributfons or makes aspendituras
to influence the action of voters may bs subject to the Act's requirements,
"Person®” is defined in section 11(1) of the Act (MCL 169.211) ac a "business,
‘vgividual, proprietorship, firm, partnership, Joint venturae. svadicate,
husiness trust, iabor organization, company, corporation, ascociation,
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committee, or any other organization or group of persons acting jointly."
There 1s no mention of any state agency or school district which, contrary to
your assertion, suggests they are excluded from the Act's regulation.

The obvious reascn for this exclusion is that school districts have no
authority to spend public moneys to advocate a favorable vote on a millage
proposal or to otherwise influence the electorate in support of or opposition
to a ballot question., OAG, 1965-1966, No 4291, p 1 (Janvary 4, 1365); OAG,
1987-1988, No 6423, p 33 (February 24, 1987); OAG, 1987-1988, No 6531, p 367
(August 8, 1988). The opinions of the Attorney General indicate, however,
that a school district has implied power to make reasonable expenditures to
give voters rslevant facts to assist them in reaching an informed judgment cn
issues to be voted on at a school election. Therefore, conmunications by a
school district concerning a ballot question must be examined to determine
whether they constitute a prohibited use of taxpayer dollars - an examination
the Secretary of State has no authority to conduct - and not whether they
constitute expenditures under the Act.

If public funds have been improperly spent, OAG, 1987-1988, No 6423, supra,
Inadie ‘eL: tharz are three appropriate remedies. First, taxpayers may bring a
pasuit ta enjoin the upiawful expendituve, Yecsnd: a board of education mav
bagin an autiun against the scheel district te recovar unlawfully expendea
funds, And third, the Attgenay Genera) may audit the records of the schoal
distriot if requested to do sa in writing by at least twenty-five percant of
the districts vegistered veters., If taxpayer dollars have besh spgnt
fimpropariy, the Attorney arsrsl or jecal ﬁ9u4¢Cbi0f may than Fiis g civii
action te recovaer the money, (MCL 14,141 and 14.143)

iha spzelific qusstion of whether an agencyl!s prehibited tsa of public funds te
suppiort & ballot question is subject to the Michigan Campaign Finance Act was
addressed by the Attorrey General in a Tetter spinion to State Representativs

th Emerson, dated May 26, 1982, The Attorney General, citing opinions
iiﬂq ithat schanl districts, state cemmissions and beards, and a counivy
%o d of SLFeTerUFw jack statutory asuthority to spend monsy ta infiusncs Lhe

sptooma of slections, reached the same conclusion with respect [o a dnwniown
deveiopmant aythority, Representative Emersan then askad the following
naestions:

#2. HMsy a downtown develepmewnt authority form a
conmitiee vnder the previsions of the Campaign Tinance
Act {for the purpose of expending funds to influencs
the ottcemas of an sleciion?

if a downtown development auth@“ity

urds to advocate & position on g
icn, must & campaign statement and rasor
rad by 1976 PA 388 bs fiiadi®
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The Attorney General responded to these questicns as follows:

"Bafore a downtown development authority would be able
to undertake the formation of a committee, it would
first have to possess the power to do so under its
grant of authority. Review of the various provisions
of the downtown dovelopment authority statutc does not
revea! any express or implied authority for a downfown
development authortty te form a commitiee for the
purpose of expending public funds to influence an
alect lon,

In responsn to your second and third questions. il my
opinion that a downtown development authority may not
form a committee under 1976 PA 288, supra. It follows
that the provisions of 1976 PA 388, sypra, are not
applicable to a downtown development authority.”

# school district, like a downtown development authority, has no s
avthority to form a committee for the purpose of spending public moneys Lo
influonce an election, As the Attorney General indicates, it must
be concluded that a school district is not subject tc the provisions of the
Michigan Campaign Finance Act.

tatutory

therefore

This response is a declaratory ruling concerning the applicability of the Act
to the attached advertisements purchased by Alexander Hamilton with respect to
the ballot questions voted upon in the February 5, 1991, Farmington 5chool

District election,

Sincerely,
R

o

Fichard H,

fEmaciosures
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Farmington Schools propose to lncrease property taxes an addionast 199,
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We support quallty edacation, but ace very troubled Ly the excenslve apcading growth ie the
Farmington School Distelct. We are concerned whes #ot adednbstration sad sCivol ixaeed nesort £
bascless easotlonal thevats of reduced buslig, sprocts, and cultural activides. Partlcularky it asiistefet
where exgenditures have lncrcased 78% la the grast flve years while studcant enrulliment has erdy
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fasier than the rate of lnflatlon. Just how much is caouvgh?
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The facts speak for themselves: .
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'ADVERTISEMENT B

TAXPAYERS’ ALERT

Farmington Schools proposc to Increase property taxes by an additional 10%

Dcar Taxpayers, .
Alexander Hamlilton Life shares your concern about raplidly rising property taxes. Our company
pays $S85.000 in property taxes each year in Farmington ilills. That's over $48,000 per monthl

Now, both yours and our tax burdens will Increase If two proposed school millage Increases win

voter approval on Tucsday, February §, 1991,

We suppoet quality education, but zre very troubled by the excesslve spending growth In the
Farmington School District. We are also troubled when an administration and school board

resort 1o baseless emotional threats of reduced busing, sports, and cultural actlvities, Particularly
in a district where expenditures have increascd 78% In the past five years while student enroliment
has only Increased 5% in the sanie time perdod. Tt Is more a matter of goodwill and sound

management.
The unwillingness of the district’s le:dcrsblr to discuss and debate these Issues with the citizens of

Farmington and Farmlngten Hills only reinforces the concluston that thelr spending priorities and
management of resources Is difficult, If not Impossible, to defend. Their arrogance s qulte Improper

and most unbecoming.
The facts speak for themselves:

Farmington Public Schools 1986 1991 Change
Somarcar sudlicd financial statemenis snd 1991 sdopted bodgrt

General Fund Expendlturces $51.8 $92.0 178%
Property Taxes $41.3 $75.2 ‘2%
Inflation Index 112.1 135.7 $21%

10,323 10,861 15%

Total Students Enrolled

Surplus Funds $3.4 $14.9° +338%

(Pund Equity), beginning of Aecal year
*$4.3 rescrved bur slate ald reaapiuce.

Spending Outsirdps Inflation And Enrollments)

r
100
78%
ot P
'L.od‘ .-
ot Le-
P e 194
e \“m‘\‘-’“ ...-...2...‘.4
] i I t
1986 1947 1988 1989 1990 1991
) Alexamdee Hamilton Life, Faominglon Hills, Michigan
* Sounce Farmingron Pabhc Scheads Financial Repons

°* Source U1y Depamment of 1abaar

The district has healthy reserves. At the close of the 1990 fiscal year, total surplus funds la the
General Fund alone were $14.9 million, of which $4.3 miflion was reserved for state ald
recapture in the fiscal 1991 budget.

The request of an additlonal over-10% property tax Increase s unnecessary and excessive.
Many homcowners and business taxpayers arc already stretched to the limit. In addidon to the
substantial assessment Increases that have hit busincsses and homecowners alise, this Is not the
tme to ralse property tax rates for the third dme In three years,

Thomas Jefferson once sald, *The price of Uberty Is eternal vigllance.”

Be Vigllant! Be Informed! Vote Tuesday, February 5, 19911

%%%/M@

“RALHeadlee,
Chalrimman and CEQ

@Alarandoe hamitlon LF

" A Vs et Interngtonsl Company
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All Taxpayers!

Election — Februarv 5, 1991

Farmington Schools propose to increase
property taxes by an additional 10%

Spending Outstrips Inflation and Enrcilments!
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0 e e ® Students®
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1986 1987 1988 1989 1990 1991

-t seurces Farmington Public Schools Financial Reports.
** source: S Depunment of Labor.

Please keep in mind your assessments will be mtsed one month from now,

o awtomatically increasing your property taxes. This new request for an
additional 10% property tax increase is unnecessary and excessive. Many
homeowners and business taxpayers are aiready streiched to the limii In
addition to the substantial asscssment increases that have hil businesses and
nomerwners alike, this is not the iime to raise property tax rates for the thicd
time in three years, Thomas Jefferson once said, “The price of liberty is

L ciernal vigitance.”

wd

Be Vigilant! Be Informed!
VOTE FEBRUARY 5th!
’é Thomias H. Ritter, Vice President

g 4 Public Affairy and

ii Industry Relations

A public service announcement from
Alexander Hamilion Life Insurance Company of Ameiica
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ADVERTISEMENT D

Attention

Election — February 5, 1991

Farmington Schools propose to increase
property taxes by an additional 10%

YVote absentee . ..

City officials automatically send absentce ballots to all senior |
citizens (60 years and older) for general elections. Unfortunate-
Iy, the school board does not embrace this well-intentioned
philosophy for school millage ballot proposals.

Here’s what to do to vote absentee:

1. Mail a request to the school board for a
balilot to be mailed to your home.

2. Better yet, go to the school board office
and vote absentee on the spot.

3. Board office location:
Farmington School Board
Absentee Ballots
32500 Shiawasee (near Farmington Rd.)
Farmington Hills 48336 :
Ph: 489-3300

VOTE FEBRUARY 5th!

Thomas H. Ritter, Vice President
Public Affairs and
Industry Relations

SEATRS

A public service announcement from
Alexander Hamilton Life Insurance Company of dmerica
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O | ARKSHIRE ELEMENTARY SCHOOL

o
23800 Tuck Rood ACCREDIED =
Farmington Hills. Michigon 48334-2769 ?,& .\o{‘
(313) 489-3722 Ociaﬁ.

FAX: (313) 489-3728

Jenuary 31, 1991

I'ear Parents,

There has been very much written regarding the effect the loss of the
grhool millage will have on the Farmington Schools. It is important
that you consider carefully before making your decision.

is important that you are aware how your children at Larkshire will

Cuts made at all schools, such as staff and technology budgets will,

of course, effect Larkshire. However, we will also lose our transition
room, an effective place for students who are not ready to proceed into
f:rst gprade. We will lose our fourth grade outdoor education, a very
snecial leavning opportunity that provides two nights and three days of
concentrated science learning. Our fifth grade field trip to Point
Pelee culminating the children's unit on Canada and migration will also
be eliminated. We will also find it more and more difficult to provide
classroom space for our students. The bond issue, which is connected

to the millage will provide funds for more classrooms at Larkshire.

Please consider the facts carefully. Programs, teachers, and construc-
rion will be eliminated if the millage fails. 1s this your choice for
your children?

Sincerely,

N /4// .
A Yo
i T e
~JUA. Lantghn
Frincipal

H

5«/ ;
PUBLIC /SCHOOLS

CTRVINA FARMBIO TOM




BROCHURE 11

SERVING FARMINGTON/
FARMINGTOM HILLS/WEST BLOOMFIELD

PUBLIC ,

Election Update

Informational Meeting on Millage Election

An informational meeting has been scheduled for all interested citizens
and staff.

Monday, January 28, 1991
7:30 p.m.

Harrison High School Auditorium

CHIPS - “Child Care for Involved Parents”

Child care will be provided at Harrison for elementary age children.

Time: 7:15 p.m. - until meeting ends
Cost: $3 - one child
$2 - each additional child in family
Registration: Call Farmington Community School to register
{489-3333)

Reglstrati
CH(PS Dcadli?e:on 4:00 p.m. day of meeting




¢ zrg the {wo proposals?

Fliay @ Pmposiﬁéon i contingent on

£, {an thie State take more of our
masney?

o0

!ihe Riate come and take more
CAUSE we voie Lo increase
;:w rate?

e Var iy qt stake?

-1t 45 cgr current operating

tzpe rute? How does that com-

s ig piher Qakland County
yenis?

BROCHURE 111

Proposition 1
2.7 operating mill increase. Approval of Proposition I will atlow us
to continue all direct services 1o students.
Proposition i
1.0 operating mill increase. Approval of Proposiiion if will aliow
us (o add to, renovate and repair many of the district’s buildings as
recommended in the Facility Swidy report of Scpicmber 1990,
Proposition 11 can pass only if Proposition § passes.

in the most simple tarms, it does not make senss 0 &.07 10, renovate of

repair schools wher services to students have to be cud.

in Junc of 199G i Staie legisiature changed
for out-of-formula districts. This surprisc move meant a loss of 5.3
million dollars to Fammington Gargcsl amount of revenuc Jost cmt(w\mtlc‘i
and impactcd abowi 35 other districis in Michigan., ZDecause B2
planncd ahcad and has mamtamcd a len percent fund cquity, -
able to be relatively unaficcied for 1990-91. The fund cquiiy has been
depicied and in order to deal with the redeciion W ooy opomling vongy
we will cither have to generate additional aperating millage or cut
approximatcly 5.8 million dollars in programs and services Himn: our
budget for 1991-92. ;

f
The Siate cannot take local voted miltage. Howcever, Farminglon
receives a total of $10 million in state aid {categorical funding). At this
point, the State is “recapturing” (not paying us) $5.8 miilion of that

1,5 et

statc-aid money. Itis possible for them to withhold ihie 0tai amount,

Lie U H) RIS S b e

U S

If the State changes the fenmula and takes more of our money, it will
happen whether or not we increase our miljage. One action will N7
insurc the other action.

lhgh quality education — the standard that Farminglon residents bave
cemce o CXP&.(‘A.

Our current millage ratz ig
32.05 opcrating milis
B0 debt levy
In 1989-90 Farmington was 20th out oof 2% districts ir spersling
rate levied.
The 1990-91 figures are not yet available from Oakland Schools Intzr
mediate School District.

No. Famington taxpayers have voted to approve 37,29 operating milis.
We are unable to levy our full authesized millage because of the limita-
tions of the Headlee Amendment,

the district over 5 mills for operating

iict neods afl thigiime

A Headice override would give
cxpenses. This is more money tiai e
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10. What projects were identified by
the facilities report?

i1. Why are so many facility improve-
menis needed?

12. Why is our budget $92 million—
what does it contain?

13. What is Fund Equity?

» Elementary classrooms (Gill and Larkshire)

« Middle school classrooms (number of classrooms contingent on bound
ary-linc decision)

» High school classrooms (and related space)

» Renovations to ‘Alameda; Fairview, I'TC, Farmington
Community School, Ten Mile, Flanders and Eagle

« Completion of renovations initiated at Wooddale, Kenbrook, High-
meadow, Longacre, Wm. Grace, O.E. Dunckel and Farmington High

The average age of our present facilities is 32 years old. In addition to
the average age of the buildings, there have been curriculum changes that
have taken place over these years that required building alterations.
Enrollment increases have and will require additional classroom space.

$92 million is a deceiving amount. Items that are contained in our budget
include: :
1$92,053,930  General Operating Budget (1990-91)
- 7,078,008  Capital Budget
- 1,358,875  Food Service Budget (self-supporting)
- 8,895,622  Special Education Center Program Budget (County
reimbursed)
- 482214 - Boys Republic Budget (State reimbursed)
533,072  Community Education & Preschool (Tuition based and
self-supporting)
122,310  Adult Education (State funding)
-__935736 Federal Grants and Rcimbursements
$72,648,093 BUDGET EXCLUDING CAPITAL PROJECTS AND
REIMBURSED PROGRAMS

Fund Equity is a “savings account” for emergencies. Several years ago
the Board of Education set a goal of a 10% fund equity and worked to
save that amount of money to prepare jor State financial reform.
Because we had a Fund Equity when state funding changed in late June
1990, we have been able to continue programs this year (1990-91)
without cuts even though we lost $5.8 million. That Fund Equity will be
depleted this year — the money is being used to maintain programs.

The concept of Fund Equity sometimes becomes distorted and confusing.
Our year-end financial statement contains 2 kinds of Fund Equity:

DESIGNATED FUND EQUITY- Money set aside to pay for
things already purchased —

we're just waiting for the bills.
UNDESIGNATED FUND EQUITY- *“Savings account” for emer-
gencies.
As of June 30, 1990 (Year-end financial report total F.E. $14.9 million)
DESIGNATED FUND EQUITY $ 8,427,863 (committed money,
i.e., open purchase orders,
building repairs and improve-
ments in progress, etc.)
UNDESIGNATED FUND EQUITY $ 6,469,310 (most of this will be
used during 1990-91 to compen-
sate for money lost in state aid
cuts.)




14. What costs have risen dramati-
cally and impacted the budget?

5. What has the district done to
tighten its belt before asking
vefers for more money?

¢ 16, What will happen if the millage
doesn’t pass?

» Insurance costs have skyrocketed. This is a problem nationwide,
not just for Farmington Schools. Each ycar over the last S years we
have experienced increases. (One year was close to a 30% increase.)
In 1989-90 insurance benefit costs for all employees totalled
$8.883,378.

+ Capital expenditures - When the bond issue was defeated in
September 1988, the district began to use a designated yearly amount
of operating money for much needed building repairs and renovations
(ceilings, asbestos removal, windows, lighting, floors, roofs, etc.)

»  Two additional elementary schools - Highmeadow and Hiliside.
The operating costs required to run these two elementary schools
increased the budget. Cosis (¢xcluding teacher salaries) include
administration, secretarial, heat, iight, maintenance, media, cafeteria,
teaching supplies, student supplies, transportati=q, elc.

«  Technology - The Technology Advisory Cominittce (TAC) has
developed and begun to implement a plan to bring appropriate
handware and software 1o teachers and studentin,

The district has already cut OVER $1! miliion from the operating budget
in an attempt to be fiscally responsible: while maintaining a quality
program,
Positions already not filled: ($561,187)
Deputy Superiniendent
Psychologist - .5 position
Staff development - .5 position
Administrative assistant - high school
Secretary - gifted office
Special education teacher
Elementary counselors
Administrative intern
Media specialist - early childhood
Additional reductions for 1991-92: ($639,610)
Professional staff (5 non-classroom positions)
Support siaff (3 positions)
Food service reduction
Transportation streamlining
The district has alsc:
Frozen all capital expenditures including instructional techiology
Reduced the number of subs used for illness except for classrooms or
direct student support services

If Proposition 1 does not pass, we will sce many changes:
Increase in class size (minimum 35 classroom teachers climinated)
Increasc in student-counselor ratio

Many programs wil! be reduced or eliminated:

Secondary elective classes - numbx. of offerings decreased
Elementary ant, instrumental and vocal music

Physical education offerings

Low enrollment advanced placement ciasses

Basic classes

Instructional supplies and textbooks

Bilingual education services




i6. {continued)

17. What will happen il the millage
passes?

18. What is the status of the lawsuit
brought by Qut of Formula dis-
{ricts against the State of Michigan?

19. Have any other school districts in
our area held elections to com-
pensate for the loss of revenue?

20. What happens if the State gives
us back the recaptured money?

21, What is the district’s track record
of levying voted millage?

Transporiation

Athletics

Staff training

Administrative services

Secretarial services

Gifted scrvices

Maintecnance and custodial services

Science consultant program and outdoor education programs
Teacher on TV classes (German, Latin)

Instructional technology

Field trips

Extra-curricular programs (drama, musicals, debate, secondary
intramurals, elc.)

Middle school reading specialists

Paraprofessionals (K-1, leaming centers, non-mandated special
education programs)

Scheduled building improvements and equipment repiacement

...Over 100 staff positicns will have to be eliminated.

Programs and services will continue to be offered at the current level.

In an effort to be fiscally responsible, the district will implement over $1
million in reductions that will not dircctly affect the classrooms regard-
less of the election outcome,

This action may take several years to resolve. At this time we are not
hopeful of the outcome. The money that we have lost and will con-
tinue to lose will most likely be irretrievable.

Yes, Southficld Public Schools, Northville Public Schools and Taylor
Public Schools held successful elections to increase operating millage
Warren Consolidated was unsuccessful in its attempt to increase operat-
ing millage.

It is highly unlikely that this would happen given the information we
have received from the State. In the unlikely event that this were to
happen, it would be the Board of Education’s prerogative to levy less
than the availabie millage. This reduc.ion in levied millage has hap-
pened many times in the past in this community. The Board of Educa-
tion has an excellent track record of being prudent and fiscally respon-
sible with taxpayers’ dollars.

Farmington Public Schools — Taxes

Year Operating Debt Total
1980-81 33.53 275 36.28
1981-82 33.25 2.00 35.25
1982-83 31.80 1.90 33.70
1983-84 31.80 1.90 33.70
1984-85 33.00 1.70 34.70
1985-86 32.50 1.50 34.00
1986-87 32.50 1.30 33.80
1987-88 31.75 1.20 32.95
1988-89 30.65 1.20 31.85
1989-90 32.39 0.90 33.29

1990-91 32.05 0.80 32.85
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¢ Goes the proposed miage
wrease mean to the gverage
home owner?

Will I feel the full impact of the

, .
Fovar Sewaer g
fox inevesse?

/i percentage of our tax base
wedrniial? commercial?

where does the lottery money go?

27 i ibe millage fails, will it be placed

an the ballot again?

* Famungion levied significanily icss than i sbowabdle rale unui 1789,
Wiih the Joss of a bond cicction in 1588, the district began levying its
full authorized amouni in order to adéress building renovations neods
and other capital projects.

* In 1989-20 we were able to LOWER the debi mitlage while building a
new clementary school. The approval of the bond actualiy resulied in a
lowcred tax rate.

Rate of taxation. Gne miil is $1.00 per $1,000.00; or 1/1000 of a dollar,
and is gencrally written as .01

Markei Value Mari-c: Value
($50,000) ($100,000)

S.EV SE.V
{323,000) (330,001

Proposgition [
$$ per year
Cents per day

$67.50 per yesy
18 Cents per day

3135 per year

37 Cants per dry

Proposition 1
23 per veny

Cents per day

$25 per year
7 Cents per duy

$50 per year
14 Cents per day

Proposition
Iand II

$$ per year
Cents per day

$92.50 per year
25 Cents per day

$185 per year
51 Cents per day

* S.E.V. .- State Equalized Valuation

The impact of the proposed tax increase may be reduced by a taxpayer's
ability to claim property tax on their Federal Income Tax Itemized
Deduction form and a Michigan Homestead Property Tax Credit on {or

M1 1040 CR.

Currently 62% of Farmington’s tax basc is resideniial; 38% is con-

mecrcial and industrial. Because of the hiigh percentage of comr:

1o

and industrial property, Farmington has been able to maintain 2 reia-

tively low operating millage rale while benefiting from the tax revenue
of the businesses in our community.,

Michigan taxpayers were the victims of a “'shell game™ when the idea of
a stale lotiery was first proposed. The State does give lottery revenue to
our schools, however, at the same time, they reduce an amaount fmm
State Aid for Schools. We all lose in this little game.

It is doubtful. The community is being given an opportunity to voice
its opinion on the schoo! program and facilities. The district has a
history of respecting the opinion of t}: community.
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33.

. Why should I support the millage,

I don’t have any kids in school?

. Would the loss of revenue have

0y effect on private schools?

. ¥ don’t register to vote because I do

0t wand to be called for jury duty.

. How do I get and use an absentee

hallofl?

. #ill there be an opportunity for

parents end citizens to get more
information or ask questions?

How do I getinvolved?

Propenty values are affected by the quality of the community’s school
systcm. People move to Farmington and maintain the value of area homes

because of the quality school system,

Yes — private school students may have to be transported from the public
school in their attendance area, rather than their existing bus stop.

People are called for jury duty from driver license and State ID card lists,
not from voter registration lists.

Absentee ballots are available in person or by mail (include signature,
address and birth date on request) at the Schulman Administrative Center,
32500 Shiawassce. Voters may request an absentee ballot if they are: (1)
out of town on February 5; (2) incarcerated awaiting trial or arraignment;
(3) 60 years of age or older; (4) physically unable to attend the polls.
Absentee ballots are available Monday through Friday, January 16 -
February 4, 7:30 a.m. - 4:30 p.m. The office will also be open from 10:00
am .- 2:00 p.m. Saturday, February 2, to accept absenice ballots.

Yes, an informational meeting is scheduled for Monday, January 28,

7:30 p.m., at Harrison High School.

Also, interested citizens can ask questions and get information by calling:
Farmington Public Schools, School/Community Relations - 489-3349
Farmington MEA Office - 553-7125 or Union Presidents

A group of parents and citizens called “Friends of Farmington Schools” is
supporting this effort. They welcome donations and volunteers. Call
Carol Luckscheiter, 478-6158, Bobbi Feldman, 553-6152, or Jayne
Wochomurka, 478-3113, for more information.
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MICHIGAN DEPARTMENT OF STATE ‘??;’ﬁhgi}'f'

MS. 43

RICHARD H. AUSTIN . SECRETARY OF STATE (‘r ‘%4
4 L

MUTUAL BUILDING
208 N. CAPITOL AVENUE

48918-9902

December 20, 1991

William J. 0’Neil

Wayne County Commission
County Building, Suite 450
600 Randolph Street
Detroit, Michigan 48226

Dear Mr. 0’Neil:

This is in response to your request for information concerning the
applicability of the Michigan Campaign Finance Act (the Act), 1976 PA 388, as
amended, to the payment of legal fees and court costs incurred to review an
apport1onment plan approved by a county apportionment commission.
Spec1f1ca]1y, you ask whether an elected official may pay such expenses from
the official’s officeholder expense fund or candidate committee. If not, you
ask whether the official may receive "contributions" to pay apportionment
related legal fees and court costs without violating the Act’s requirements.

Disbursements from an officeholder’s expense fund are governed by section 49
of the Act (MCL 169.249) and rule 62, 1989 AACS R169.62, of the administrative
rules promulgated to implement the statute. Section 49 provides that an
elected public official may use his or her officeholder’s expense fund "for
expenses incidental to the person’s office." Pursuant to rule 62(1), an
expense is incidental to office if it is "traditionally associated with, or
necessitated by, the nolding of a particular pub]lc office" and is included
within 1 or more of the 17 categories listed in the rule. .-

Under current law, a county commissioner has no role in the apportionment of
county commissioner districts. As a consequence, an expense related to-the
apportionment of county commissioner districts is not an expense
‘traditionally associated with, or necessitated by’ the office.

Moreover, apportionment related Tegal fees and court costs do not fall within
any of the categories described in rule 62(1). Therefore, an officeholder
expense fund may not be used to pay legal fees and court costs incurred to
review an apportionment plan.

Similarly, the Act does not permit an elected official to pay apportionment
expenses from his or her candidate committee. In a May 29, 1979, declaratory
ruling issued to Senator Mitch Irwin, the Secretary of State ruled that funds
held by a candidate committee may only be used for the purpose of influencing
an election. Since that ruling, the Department of State has consistently
interpreted the Act as limiting a candidate committee to receiving

B g ““Safety Belts and Slower Spseds Save Lives”
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contributions and making expenditures as defined, respectively, in sections 4
and 6 (MCL 169.204 and 169.206). If apportionment related legal fees and
court costs fall outside these definitions, they cannot be paid with candidate
committee funds.

In an interpretive statement issued to Phillip Van Dam, dated April 12, 1982,
the Department was asked whether the Michigan Republican Party’s (MRP) efforts
to influence the State Commission on Legislative Apportionment were subject to
the Act. The letter to Mr. Van Dam stated, in pertinent part:

" . Whether or not MRP activity to influence the State Commission
on Leg1s]at1ve Apportionment (the Commission) is subject to the Act
depends on the definitions of ‘contribution' and ‘expenditure‘ in
sections 4 and 6 of the Act (MCL 169.204, MCL 169.206). A contribution
is a payment, etc., ‘made for the purpose of influencing the nomination
or election of a candidate, or for the qualification, passage, or defeat
of a ballot question.' Similarly, an expenditure is a payment, etc.,
‘in assistance of, or in opposition to, the nomination or election of a
candidate, or the qualification, passage, or defeat of a ballot
question.' Since redistricting has nothing to do with ballot questions,
it must be determined if MRP’s reapportionment activity influences,
assists, or opposes the nomination or election of a candidate.

It is quite clear the Commission’s decisions (or the Supreme Court’s
decisions) affect the outcome of elections to be held in this decade;
otherwise, MRP would not be attempting to influence those decisions.
However, affecting the outcome of future elections in which the
candidates are not identified, and influencing the election or
nomination of a candidate are two different things."

The interpretive statement concluded that disbursements to influence the
Commission or the Supreme Court were not expenditures subject to the-Act. In
reaching this conclusion, the letter cited a previous interpretive statement
issued on September 4, 1981, to Olivia Maynard, which stated that
apportionment _activity “is entirely independent of supporting the electien of
candidates and opposing or supporting the enactment of ballot questions, and
is not reportable under the Act.”

While the Van Dam and Maynard letters addressed the payment of apportionment
expenses by political party committees, the determination that such expenses
were not governed by the Act depended upon the definitions of "contribution"
and "expenditure." These definitions do not depend upon the nature of the
committee receiving or spending the funds but apply equally to all types of
committees.

Legal fees and court costs related to the review of an apportionment plan may
be incurred for the purpose of protecting an elected official’s political
interests, but they are not for the purpose of assisting or opposing the
nomination or election of a candidate. Consequently, apportionment expenses
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are not contributions or expenditures as defined in the Act, and they cannot
be paid by a candidate committee.

It is interesting to note that the Federal Election Commission (the F.E.C.)
has also concluded that reapportionment expenses, including legal fees, are
not expenditures under the Federal Election Campaign Act. "Expenditure" is
defined in 2 USC §431(9)(A) as "any purchase, payment, distribution, loan,
advance, deposit, or gift of money or anything of value, made by any person
for the purpose of influencing any election for Federal office." The F.E.C.
has repeatedly stated that this definition does not include the influencing of
reapportionment decisions or the financing of litigation which relates to
reapportionment decisions. Advisory Opinion 1981-35 (September 28, 1981);
Advisory Opinion 1981-58 (January 25, 1982); Advisory Opinion 1982-14 (April
9, 1982); Advisory Opinion 1982-37 (May 27, 1982).

While the Michigan and federal acts define "expenditure" in similar terms, the
statutes differ in one significant respect. As previously noted, a candidate
committee organized under the Michigan statute is limited to making election
related expenditures. The committee of a federal candidate is not subject to
a similar restriction but is authorized to make disbursements for any lawful
purpose. Therefore, Advisory Opinion 1990-23 (November 5, 1990) held that a
federal committee may choose to pay redistricting expenses and legal fees from
contributed funds, provided they are reported as disbursements. The opinion
reiterated, however, that redistricting expenses are not for the purpose of
influencing an election and are not subject to the requirements of the Federal
Election Campaign Act.

In response to your final question, please be advised that it would not be
violative of the Michigan Campaign Finance Act to accept donations or use
personal funds ‘to pay for legal fees and court costs incurred to review an
apportionment plan as the Act does not regulate such expenses as explained in
this letter. g

-

This response is informational only and does not constitute a declaratory
ruling because none was requested. —

;;7 /’1;-———-—-_____\\\~
illip T. Frangos, Deputy
State Services

113241
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STATE OF MICHIGAN

FRANK J. KELLEY, ATTORNEY GENERAL

Opinion No. 6704
October 22, 1991
ELECTIONS:

Use of public funds to pay expenses of city commissioners who are the subject of a recall petition

RECALL:
Use of public funds to pay expenses of city commissioners who are the subject of a recall petition

A municipality may not use its funds for the purpose of paying expenses incurred by city commissioners in the defense
of a recall petition arising out of their performance of their duties as elected officials.

Honorable R. Robert Geake

State Senator

The Capitol

Lansing, MI 48913

You have asked my opinion on a question which may be phrased as follows:

May a municipality use its funds for the purpose of paying expenses incurred by city commissioners in the
defense of a recall petition arising out of their performance of their duties as elected officials?

In the city in question, the city charter provides that elected city officials may be recalled pursuant to state law. All
elected officials with the exception of judges are subject to recall pursuant to MCL 168.951; MSA 6.1951. A recall
petition, however, may not be filed against an elected officer until the officer has been in office for a period of at least
six months. Id.

A Letter Opinion of the Attorney General to Representative William L. Jowett, dated July 16, 1979, addressed the issue
of whether a township board of trustees may pay legal fees for filing a court action that were incurred on behalf of
certain township board members who were the subject of recall petitions. The opinion concluded that the township board
of trustees lacked authority to pay the legal fees, stating:

[1]t is a general principle that the employment of an attorney by a municipal corporation for a particular purpose
must be within the express or implied authority of the corporation. In order to bind the municipal corporation to
pay for legal services, it must appear that the services were rendered with regard to a matter in which the
corporation was interested. Toebe v. City of Munising, 281 Mich 1; 274 NW 688 (1937); McQuillan, Municipal
Corporations, Sec. 29.14,. 3rd Ed.; 130 ALR 737.
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One of the civil matters in which the township attorney may be employed to represent the township is in regard
to election law....

However, it is the duty of the county clerk under Section 961 of the Election Law, MCL 168.961; MSA 6.1961 to
determine whether the recall petitions are in proper form.

If the petitions, when filed and certified, do not clearly contain a statement of reasons for recall based upon the
conduct of the elected officials, a court may enjoin the recall election. However, no township officer, in his or her
official capacity, has any duties regarding the certification of recall petitions or outcome of a recall election.

Therefore, I am of the opinion that a township may not expend public funds to challenge the sufficiency of recall
petitions involving township officers. [Emphasis added.] [Footnote omitted. ]

A Letter Opinion of the Attorney General to Representative Charles M. Mueller, dated May 24, 1985, reached the same
result.

In a similar vein, it is the duty of the county clerk, pursuant to MCL 168.960(1); MSA 6.1960(1), and MCL 168.961;
MSA 6.1961, to determine whether recall petitions involving city commissioners are in proper form. The city clerk
compares the names on the recall petitions with the city registration lists pursuant to MCL 168.961; MSA 6.1961. City
commissioners, however, have no duties regarding the recall petitions or the recall election.

This office has consistently opined that state and local governmental bodies may not expend public funds to support or
oppose a particular candidate or ballot proposal. OAG, 1965-1966, No 4291, p 1 (January 4, 1965); OAG, 1979-1980,
No 5597, p 482 (November 28, 1979); OAG, 1987-1988, No 6423, p 33, 35 (February 24, 1987). The rationale of these
opinions is that governmental bodies lack constitutional or statutory authority to expend public tax moneys to influence
the outcome of an election.

In Mosier v. Wayne County Board of Auditors, 295 Mich 27; 294 NW 85 (1940), the Michigan Supreme Court
addressed the question of whether the Wayne County Board of Supervisors had authority to appropriate public funds for
the purpose of securing legislative reapportionment. The Court concluded that the county lacked such power, holding:

The matter of representation in the legislature does not have enough relation to the property and business of the
county to require a holding that the action of the board of supervisors in the instant case was within its
constitutional and statutory power. If appellees are right in their contention, then by the same token any or all of
the other counties of the State might with equal propriety appropriate any sum of money considered proper from
the public funds of the county to finance a counteractivity. And further, such expenditure of county funds might
be contrary to the desire and even subject to the disapproval of a large portion of the county taxpayers who were
firmly of the conviction that refusal to reapportion representation in Michigan in accord with constitutional
mandate is decidedly detrimental to our general governmental welfare. And we think it can safely be said that it
was never contemplated under the Constitution and statutes of this State that our boards of supervisors should
function as propaganda bureaus. [Emphasis added.]

295 Mich at 31.

Under the same reasoning, the expenditure of city funds for the purpose of paying city commissioner expenses incurred
in opposing a recall petition "might be contrary to the desire and even subject to the disapproval of a large portion of
the ... taxpayers...." Mosier v. Wayne County Board of Auditors, supra, 295 Mich at 31. Clearly, a municipality lacks
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authority to expend money for such a purpose.

It is my opinion, therefore, that a municipality may not use its funds for the purpose of paying expenses incurred by city
commissioners in the defense of a recall petition arising out of their performance of their duties as elected officials.

Frank J. Kelley

Attorney General
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