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September 13, 2022 
 
Peter Ruddell 
222 North Washington Square 
Suite 400 
Lansing, MI 48933 
 
Dear Mr. Ruddell: 
 
The Department of State (Department) has finished investigating the complaint filed against your 
clients which alleges violations of the Michigan Campaign Finance Act (MCFA or Act), 1976 
PA 388, 169.201 et seq., This letter concerns the disposition of the complaint. 
 
The complaint alleges that your clients sent flyers which uses words of express advocacy to urge 
voters to vote no on a ballot question.  The flyer was included in the complaint.  The Department 
issued a warning on February 25, 2020 finding that the flyer contains words of express advocacy 
and urged voters to vote against the ballot question.  In that letter, the Department indicated that 
you could object to this conclusion within 15 business days.   
 
On behalf of your clients, you timely objected indicating that the flyer does not constitute an 
expenditure because it was sent to “paid members.”  You argue that section 6 exempts from the 
definition of “expenditure” any communication by a person with the person’s paid members or 
shareholders and those individuals who can be solicited for contributions to a separate segregated 
fund under section 55.  
 
You next argue that the letter does not contain words of express advocacy because it says “it’s up 
to those opposed to vote NO on March 10.”  You argue that this phrase does not clearly and 
unequivocally use express words of advocacy, but if it did, then the exemption under section 
47(5) controls.   
 
The Department notified Mr. Linder of his opportunity to submit a rebuttal, but to date, no 
response has been received.  
 
The Department has reviewed the materials submitted and determines that there is sufficient 
evidence to conclude that a potential violation of the Act has occurred and will not reverse its 
initial conclusion.  The MCFA and corresponding administrative rules require a person who 
produces printed material that relates to an election include the phrase “Paid for by [name and 
address of the person who paid for the item].”  MCL 169.247(1), R 169.36(2).  Materials 
produced by anyone other than a candidate or the candidate committee are required to include 
the phrase “with regulated funds” after the paid for by statement.  MCL 169.247(4).  A knowing 
violation constitutes a misdemeanor offense punishable by a fine of up to $1,000.00, 
imprisonment for up to 93 days, or both.  MCL 169.247(6). 
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First, the Department determines that this letter constitutes words of express advocacy.  Express 
advocacy is defined under MCL 169.206(2)(j) as a communication “containing express words of 
advocacy of election or defeat, such as "vote for", "elect", "support", "cast your ballot for", 
"Smith for governor", "vote against", "defeat", or "reject".”  While it is true that the letter says, 
“it’s up to those opposed to vote NO on March 10,” the additional words of “it’s up to those 
opposed” does not change the fact that the letter expressly advocates against the ballot question.  
When reading the letter as a whole, the call to action is to urge voters to vote no on the ballot 
question on March 10.  For example, the entire sentence reads, “To keep our students safe, it is 
up to those opposed to vote NO on March 10.”  The average person reading this sentence can 
reasonably conclude that they are being asked to vote against the ballot question.  The 
Department has previously concluded this constitutes express advocacy, and it will not reverse 
its initial finding now.  
 
Additionally, the Department disagrees with your argument that the exemption contained under 
subsection 5 applies.  MCL 169.247(5) provides that communications “otherwise entirely 
exempted from this act under section 6(2)(j)” must contain a paid for by statement under certain 
circumstances.  MCL 169.247(5) (emphasis added). However, this section does not apply as the 
Department has determined that the letter constitutes express advocacy.  This section only 
controls if the letter was determined to be entirely exempted from the Act. 
 
Finally, you argue that section 6 exempts from the definition of “expenditure” any 
“communication by a person with the person’s paid members or shareholders and those 
individuals who can be solicited for contributions to a separate segregated fund under section 
55.”  MCL 169.206.  The Department has previously asked you for clarification on this point.  
Specifically, it is unclear how this section applies to a school as schools do not have paid 
members or shareholders.  To date, the Department has not received a response and must 
conclude that this section does not apply in this instance.  The Department interprets this section 
as applying to labor organizations and corporations which solicit funds for their separate 
segregated funds.  This section has never been interpreted to include schools sending 
correspondence to parents which expressly advocates against a ballot question – notably, a ballot 
question that does not apply to the school (e.g. millage).  This letter expressly advocates against 
a third-party ballot question. 
 
Accordingly, the Department concludes there is sufficient evidence to determine that a potential 
violation of the Act has occurred.  After reaching this conclusion, the Act requires the 
Department to “endeavor to correct the violation or prevent a further violation by using informal 
methods [,]” if it finds that “there may be reason to believe that a violation … has occurred [.]”  
MCL 169.215(10).  The objective of an informal resolution is “to correct the violation or prevent 
a further violation [.]”  Id.   
 
Given the fact that the Department had previously issued a warning, the Department concludes 
that a warning is a sufficient resolution to this matter.  Note that all printed materials that 
expressly advocate for or against a ballot question must include the paid for by statement.  
Additionally, be advised that expenditures may also be required to be reported.1  Please be 

 

1 For example, individuals expending more than $100 must file independent expenditure reports.  The Department 
makes no determinations as to whether your clients were obligated to file reports as that issue was not raised in 
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advised that this letter constitutes a formal warning and may be used in future proceedings as 
evidence that tends to establish a knowing violation of the Act.  
 
The Department now considers this matter closed and resolved and will take no further action. 
 

Sincerely, 
 
 
Adam Fracassi, Regulatory Manager 
Bureau of Elections 
Michigan Department of State 

 
C: Steve Linder 

 

the complaint.  Even assuming it was, it does not appear that there was a cost of at least $100 to disburse this 
letter. 


