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FINAL OPINION AND JUDGMENT

INTRODUCTION

Petitioner, Bodeco LLC, appeals the 2021 and 2022 ad valorem property tax
assessments levied by Respondent, City of Traverse City, against parcel number 28-51-
898-975-00. Specifically, Petitioner claims that the subject property, which consists
solely of an airplane hangar, is exempt from property taxes under MCL 211.7m.

A hearing was held in this matter on September 28, 2022. Mr. J.D. Praasterink,
Attorney, appeared on behalf of Petitioner. Ms. Stephanie Simon Morita, Attorney,
appeared on behalf of Respondent.

Based on the evidence, testimony, and case file, the Tribunal finds that the
subject property’s taxable values (TV) are as follows:

Parcel Number: 28-51-898-975-00

Year TV

2021 $217,607

2022 $224,788
BACKGROUND

On November 6, 2020, Petitioner filed two Petitions with Respondent’s 2020
December Board of Review (BOR), one for the 2019 tax year and one for the 2020 tax
year.! On January 5, 2021, Petitioner filed an “Application for Property Tax Exemption.”
On January 14, 2021, Respondent’s assessor denied Petitioner's exemption request.
On March 5, 2021, Petitioner filed a Petition with the 2021 March BOR for the 2021 tax
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year.3 On March 10, 2021, the BOR denied the exemption.* On May 24, 2021,
Petitioner filed this appeal with the Tribunal seeking an exemption for the 2019, 2020,
and 2021 tax years. On December 9, 2021, the Tribunal issued an Order dismissing the
2019 and 2020 tax years due to lack of jurisdiction. However, the Order provided that
this appeal would continue for the 2021 tax year. Pursuant to MCL 205.737(5)(a), the
2022 tax year was added to the appeal.

PETITIONER’'S CONTENTIONS
Petitioner's contentions of TVs are as follows:

Parcel Number: 28-51-898-975-00

Year TV
2021 $0
2022 $0

Petitioner contends that the subject property is exempt from ad valorem taxation
under MCL 211.7m, which states in relevant part: “[P]roperty owned . .. byan ...
authority . . . whose members consist solely of . . . a combination of political
subdivisions . . . and is used to carry out a public purpose . . . is exempt from taxation
under this act.” In support of its argument, Petitioner relies on the Tribunal’s “bundle of
sticks” analysis in Brasseur v Rutland Chart Township.® Petitioner contends that under
this analysis, the Northwestern Regional Airport Commission (NRAC) owns the subject
property.” Petitioner further contends that its use of the subject property is virtually
identical to that of the petitioner in Landes v City of Traverse City,® and that its use is
noncommercial. Therefore, MCL 211.181 does not apply, and the subject property is
exempt.®

PETITIONER'S WITNESS

Petitioner’s sole witness was Mr. Randy Chapman. Mr. Chapman testified that
Petitioner is a limited liability company and that he is Petitioner’s sole member. Mr.
Chapman explained that Petitioner has no income and that the only thing it owns is the
airplane hangar. According to Mr. Chapman, “[t]he purpose of Bodeco is to own the
hangar and it's mainly set up for protection from liability.”°

31d, (7.

41d., 9 8.

5ld., at] 9.

6 Brasseur v Rutland Chart Township, MTT Docket 06-0301307.

7 Petitioner also relies on Rockwell Spring & Axle Company v Romulus Township, 365 Mich 632; 114
NW2d 166 (1962).

8 Landes v City of Traverse City, MTT Docket No. 16-000055.

9 At the close of the hearing, it was determined that the parties would file post-hearing briefs, with a
deadline of December 2, 2022. Petitioner did not file its post-hearing brief until December 22, 2022, and
did not request an extension of this filing deadline. Therefore, Petitioner’s post-hearing brief will not be
considered and, as a result, Respondent’s Reply Brief will not be considered.

0 Transcript (T) at 15.
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Mr. Chapman testified that the airplane housed at the subject property is owned
by Vortac, LLC (Vortac). Vortac does not own anything else and has no income. Mr.
Chapman testified that he is the only pilot that operates Vortac’s airplane, that these
flights are not commercial and that there is no income received from these flights. In
addition to the airplane, Mr. Chapman stores miscellaneous personal belongings at the
subject property. There are no other airplanes stored at the subject property and no one
else uses the subject property.

On cross-examination, Mr. Chapman testified that he is the resident agent for
both Petitioner and Vortac and that neither entity has tax exempt status, nor are they
“not for profit” organizations. According to Mr. Chapman, neither entity has ever had any
income, nor have they filed income tax returns. Mr. Chapman further testified that
Petitioner had not paid the 2021 and 2022 property tax assessments.

According to Mr. Chapman’s Curriculum Vitae, he is self-employed in the area of
financial and portfolio management. To that end, Mr. Chapman is the sole owner of
James P. Chapman, Inc., wherein he manages “products that are not brokerage
products . . . things that | don’t get commissions on, fixed annuities, that sort of thing.”!"
Mr. Chapman also owns Kinsel, LLC, which is an S Corporation through which Mr.
Chapman manages portfolios and receives commissions for his work. In addition to
Michigan, Mr. Chapman is a registered agent in California and Colorado. Mr. Chapman
testified that he has flown friends and family to these locations. Finally, Mr. Chapman
testified that some of these friends were also clients.

PETITIONER’'S ADMITTED EXHIBITS

P1:  Airport Property Lease.

P2: 2019, 2020, and 2021 Notices of Assessment, Taxable Valuation, & Property
Classification.

P3: Emails between Mr. Chapman and Ms. Cairns.

P4:  Applications for Property Tax Exemption, pages 39 through 44.

P5: Letters from Respondent, pages 52-53.

P6: Petitions to the Board of Review, pages 57-59.

P7: Board of Review Decision.

P8: Landes Pleading and Orders.

RESPONDENT’'S CONTENTIONS
The property’s TVs, as confirmed by the BOR, are as follows:

Parcel Number: 28-51-898-975-00

Year TV
2021 $217,607
2022 $224,788

T at76.
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In its opening statement, Respondent argued that:

This is a tax exemption case and there are two specific issues and two
burdens of proof that the Petitioner must meet. The Petitioner has the
burden of proof to prove that the property is exempt under 211.7m and
must prove that the owner of the airplane hangar is a political subdivision
of the state. Only if Petitioner can meet its burden of proof as to ownership
under MCL 211.7m will the Petitioner then have to prove that the property
is not being utilized for profit making purposes and if it is, that the property
is being operated as a concession which is open to the general public as
required by MCL 211.181 et sequential in order for the lease premises to
be exempt from taxation.?

In support of this argument, Respondent discussed the Landes case and Ann Arbor v
University Cellar Inc,'® wherein the form of the entity determined whether the entity was
exempt.

As it pertains to Petitioner, Respondent explained that Mr. Chapman has two
LLCs that are used to shield him from personal liability for the use of the airplane and
the airplane hangar. Respondent argues that “[y]Jou can’t have those protections and
farm out the liability to another entity and then claim that you're entitled to tax exemption
because you own and occupy the property as an otherwise exempt organization.”'4
Respondent points to Mr. Chapman'’s testimony, wherein he describes flying friends,
some of which are also clients, to Colorado. “So we’ve heard it from [] the man himself
as to what this property [is] and how this property is being utilized in connection with a
business operated for profit.”1°

In its closing brief, Respondent argues that there is a jurisdictional issue that
must be addressed before the exemption issue may be considered. In that regard,
Respondent cites MCL 205.735a(6), which states in part that “[i]n all other matters, the
jurisdiction of the tribunal is invoked by a party in interest, as petitioner, filing a written
petition within 35 days after the final decision, ruling or determination.” On January 14,
2021, Respondent’s assessor notified Petitioner that its exemption request was denied.
Petitioner then filed an exemption request with the 2021 March BOR. This request was
denied on March 10, 2021. On May 24, 2021, Petitioner filed the instant appeal.
Respondent argues that the 35-day deadline provided for in MCL 205.735a(6) applies in
this case and as such, the petition was untimely and the Tribunal lacks jurisdiction. In
support of this argument, Respondent cites Electronic Data Systems Corp v Flint
Township'® and West Michigan TAG & Label v City of Kentwood."”

2T at 97-98.

3 Ann Arbor v University Cellar Inc, 401 Mich 279; 258 NW2d 1 (1977).

4T at 100.

5T at 101.

6 Electronic Data Systems Corp v Flint Township, 253 Mich App 538; 656 NW2d 215 (2002).

7 West Michigan TAG & Label v City of Kentwood, MTT Docket No. 16-005291 (August 18, 2017).
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As for the exemption claim, Respondent argues that Mr. Chapman repeatedly
stated during the hearing that Petitioner owned the subject property. Respondent urges
the Tribunal to consider this an admission that the subject property is not owned by a
governmental agency as required under MCL 211.7m. Respondent further argues that
Petitioner failed to provide any evidence showing the airplane’s actual use (e.g., flight
history) or any evidence that the subject property was not being used in connection with
a business operated for profit. In support of this argument, Petitioner cites West St
Joseph Property LLC v Delta Township.'®

Respondent asserts that if the Tribunal determines that the vertical
improvements (the hangar) are owned by the airport authority, the Tribunal must then
consider whether the Lessee-Users Tax Act (LUTA)' applies. LUTA imposes a tax
where an otherwise government-owned tax-exempt property is “used in connection with
a ‘business conducted for profit.””2° Specifically, MCL 211.181(1) states that exempt
leased property “used . . . in connection with a business conducted for profit . . . is
subject to taxation.” Respondent also asserts that there is no indication that the subject
property would be exempt under MCL 211.181(1)(b) as a concession.

Finally, Respondent discussed the application of the Courts’ decisions in
University Cellar and Trinity Health-Warde Lab LLC v Pittsfield Township?' to this case.
In University Cellar, “[tlhe University Cellar, Inc., was incorporated at the direction of the
Board of Regents of the University of Michigan to maintain and operate a non-profit
book store at the University.”?? “The University sought to divorce itself from any
responsibility for the results of operations; a stated reason for organizing a separate
corporation was to insulate the Regents from responsibility and the University from
liability to creditors of the Cellar.”?® In Trinity Health, the Court cited the following
language from University Cellar:

To disregard the corporate entity and treat the Cellar as the alter ego of
the University for tax exemption purposes, and yet regard it as a separate
entity for purposes of determining whether the University is subject to
liability to unpaid suppliers or to customers who are injured on the
premises or by defective products would be to run with the hare and hunt
with the hounds.?*

Respondent argues that Mr. Chapman and Petitioner are in a similar situation.
Mr. Chapman testified that Petitioner’s sole purpose is to shield him from liability.
Respondent argues that this makes perfect sense and is clearly a business decision.
“[L]ike the University Cellar bookstore, Petitioner’s for-profit separate legal entity status

8 West St Joseph Property LLC v Delta Township, 338 Mich App 522; 980 NW2d 727 (2012).

" MCL 211.181.

20 Respondent’s Post Hearing Brief at 8.

21 Trinity Health-Warde Lab LLC v Pittsfield Township, 317 Mich App 629; 895 NW2d 226 (2016).
22 |d. at 284

23 |d. at 287-288.

24 |d. at 635, citing University Cellar at 258.
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(which is specifically intended for purposes of shielding Mr. Chapman from personal
liability) is significant, purposeful and should preclude Petitioner from tax-exempt
status.”®

RESPONDENT'S WITNESS

Respondent’s sole withess was Ms. Polly Cairns. Ms. Cairns is a level 4,
Michigan Master Assessing Officer, the highest assessor level in the State of Michigan.
Ms. Cairns has been employed by the City of Traverse City as its assessor and the
head of its assessing department for over 10 years. Ms. Cairns was deemed to be an
expert in assessing.

Ms. Cairns testified that construction of the subject property began in 2018 and
was completed in 2020. Ms. Cairns further testified that she searched for the flight
history of the airplane owned by Vortac and housed at the subject property but was
unable to locate any records. Ms. Cairns explained that, pursuant to MyFlightAware,
“[tlhis aircraft was not available for public tracking per request from the
owner/operator.”26

Ms. Cairns testified that Petitioner did not provide any documents relating to its
business, such as articles of incorporation, bylaws, balance sheets, etc., to prove that
the subject property was not being utilized by a for profit business. When asked
whether, in her opinion, Petitioner’s activities, “including allowing the use of the property
by another for profit entity, Vortac, result in the property being used in connection with
the business operated for profit,” Ms. Cairn responded “yes.”?”

RESPONDENT’'S ADMITTED EXHIBITS

R7: 2022 Property Record Card Report.

R8: Assessment Records.

R31: Bodeco Rand Chapman Business Registration.
R32: Randal Chapman Business Entity Search.
R42: Bodeco Vortac Aircraft Registration.

R43: Live Flight Tracker — FlightAware.

R45: 21-003189 Proposed Opinion and Judgment.
R46: 21-003189 Evidence.

R47: 21-003189 Final Opinion and Judgment.
R38: Memorandum of Charles Judson.

R56: Curriculum Vitae of Randy Chapman.

R66: Vortac Annual Statement 2021.

25 Respondent’s Post-Hearing Brief at 18.
26 R43.
27T at 113.



MOAHR Docket No. 21-001332
Page 7 of 19

FINDINGS OF FACT

1. The subject property, Parcel No. 28-51-898-975-00, is an airplane hangar

located at 1000 Airport Access Road, Traverse City, Michigan.

The subject property is located within the Cherry Capital Airport (the Airport).

For part of the time at issue in this case, the Airport was operated by the

Northwestern Regional Airport Commission (NRAC), whose members were

Grand Traverse County and Leelanau County.

In 2022, NRAC became the Northwest Regional Airport Authority (NRAA).28

On April 24, 2018, Petitioner entered into an Airport Property Lease (Lease) with

NRAC.

6. NRAC owns the land on which the subject property is located.

7. Pursuant to the Lease, the subject property is situated on 23,934 square feet of
leased land.

8. On September 13, 2018, a building permit was issued for the subject property.?®

9. The subject property is 24 feet tall and 4,850 square feet in size. Of this, 448
square feet is a lounge/bathroom area.

10. Petitioner is a limited liability, for-profit company.

11.Vortac is a limited liability, for-profit company.

12.Mr. Chapman is the owner and resident agent of both Petitioner and Vortac.

13.The airplane housed within the subject property is owned by Vortac.

14.Mr. Chapman is the only pilot to operate Vortac’s airplane.

15.Mr. Chapman is registered as an agent in California and Colorado.

16.In addition to flying in Michigan, Mr. Chapman flies the airplane, at a minimum, to
California, Colorado, and Florida.

17.1t is undisputed that the subject property is not used as a concession.

W N

oA

CONCLUSIONS OF LAW

As an initial matter, the issue raised by Respondent at the hearing®® and in its
Post Hearing Brief as to whether the Tribunal has jurisdiction in this case must be
addressed. Specifically, Respondent argues that Petitioner was required to appeal the
assessor’s January 14, 2021 exemption denial to the Tribunal within 35 days. However,
the issue of a denial issued by an assessor relative to a MCL 211.7m exemption claim
was addressed by the Tribunal in its December 9, 2021 Order of Partial Dismissal. In
that Order, the Tribunal held:

The assessor erred in the issuance of this notice. There is no legal
authority to support an assessor denial under MCL 211.7m, in contrast to
certain property tax exemptions where the statute provides explicit

28 The Tribunal takes judicial notice of these facts. While there was some discussion regarding the
transition from NRAC to NRAA during the hearing, additional information was required.

2 R7.

30T at 53-55.
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authority to the assessor to issue a denial.3! Due to the lack of explicit
authority granted to an assessor, the authority rests with a BOR.3?

Moreover, even if it is found that the assessor had the authority to deny
Petitioner's MCL 211.7m exemption request, the assessor’s notice was deficient. In
Winkler v Markey Twp,3 the Court addressed a situation wherein the petitioner was not
provided any information about the right to appeal. The Court held that:

[T]he notices in this case not only lack information about an appeal
deadline but they also lack any information about petitioner's right to
appeal. Nor did petitioner's notices contain the tribunal's contact
information. Based on the record that was presented to this Court, there is
no indication that respondent provided petitioner notice that was
reasonably calculated to alert petitioner to the avenues available for
challenging the increase in the taxable value of petitioner's property, as
required by the United States’ and Michigan's Constitutions.3*

Ultimately, the Court held that “it appears that respondent violated petitioner’s right to
due process by failing to ensure that he was adequately notified about his meaningful
opportunity to be heard.”®

As in Winkler, the January 14, 2021 assessor’s notice did not contain an appeal
deadline, information about the right to appeal, or the Tribunal’s contact information.
While Winkler is an unpublished decision and therefore not precedential, unpublished
decisions “may, however, be considered instructive or persuasive authority.”¢ In this
case, the Tribunal finds the court’s decision both instructive and persuasive. Therefore,
under Winkler, the Tribunal would be required to accept Petitioner's appeal of the
assessor’s denial as timely.

In the alternative, Respondent argues that the issue in this case is not an
assessment dispute; instead, it is a dispute relative to tax-exempt status. Given this,
Petitioner was required to file this appeal within 35 days of the BOR’s March 10, 2023
decision. Because the appeal was filed on May 24, 2023, more than 35 days later, it is
untimely and the Tribunal lacks jurisdiction. In other words, Respondent argues that the
May 31 filing deadline established in MCL 205.735a(6) does not apply to exemption
appeals. The Tribunal disagrees.

31 See, for example, MCL 211.7cc and MCL 211,9m.

32 MCL 211.30 and MCL 211.53b.

33 Winkler v Markey Twp, unpublished per curiam opinion of the Court of Appeals issued August 24, 3023
(Docket No. 362586).

34 Id. at 3, citing to Dow v State, 396 Mich 192, 205; 240 NW2d 450 (1976).

35 /d. at 3.

36 Paris Meadows, LLC v City of Kentwood, 287 Mich App 136, 145 n 3; 783 NW2d 133 (2010).


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021094484&pubNum=0000543&originatingDoc=I96f15900bedd11e9a85d952fcc023e60&refType=RP&fi=co_pp_sp_543_145&originationContext=document&transitionType=DocumentItem&ppcid=26dd76330e8642dd9a7602db3e0124e8&contextData=(sc.Keycite)#co_pp_sp_543_145
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To invoke the Tribunal’s jurisdiction, a petitioner must abide by the procedures
and deadlines specified in MCL 205.735a. In this case, those provisions are found in
subsections (3) and (6).

(3) Except as otherwise provided in this section or by law, for an
assessment dispute as to the valuation or exemption of property, the
assessment must be protested before the board of review before the
tribunal acquires jurisdiction of the dispute under subsection (6).

Thus, under the statutory language, an “assessment dispute” may be either a
dispute of the property’s valuation or of the property’s exempt status. Because this case
involves an “assessment dispute,” subsection (6) is applicable. Pursuant to subsection

(6):

The jurisdiction of the tribunal in an assessment dispute as to property
classified under section 34c of the general property tax act, 1893 PA 206,
MCL 211.34c, as commercial real property, industrial real property,
developmental real property, commercial personal property, industrial
personal property, or utility personal property is invoked by a party in
interest, as petitioner, filing a written petition on or before May 31 of the
tax year involved . . . In all other matters, the jurisdiction of the tribunal is
invoked by a party in interest, as petitioner, filing a written petition within
35 days after the final decision, ruling, or determination.

In this case, the subject property is classified as commercial. Therefore, to invoke
the Tribunal’s jurisdiction over the 2021 tax year, Petitioner was required to file its
appeal by May 31, 2021. As discussed, the appeal was filed on May 24, 2021, and is
therefore timely.

Finally, a review of the 2021 March BOR’s decision indicates that Petitioner
provided the following instructions: “If you disagree with the decision of the Board of
Review regarding tentative taxable value, further appeal may be made to the Michigan
Tax Tribunal, P.O. Box 30232, Lansing, MI 48909 by May 31 for Commercial Real . . .
Property . . . .” The decision did not provide alternative instructions for exemption
appeals. Thus, it appears that the instructions provided to Petitioner by the BOR do not
support Respondent’s argument.

Turning to the issue under appeal, it is noted that a proceeding before the Tax
Tribunal is original, independent, and de novo.3” The Tribunal's factual findings must be
supported “by competent, material, and substantial evidence.”® “Substantial evidence
must be more than a scintilla of evidence, although it may be substantially less than a
preponderance of the evidence.”®

37 MCL 205.735a(2).
38 Dow Chemical Co v Dep’t of Treasury, 185 Mich App 458, 462-463; 462 NW2d 765 (1990).
39 Jones & Laughlin Steel Corp, supra at 352-353.
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The General Property Tax Act provides “[t]hat all property, real and personal,
within the jurisdiction of this state, not expressly exempted, shall be subject to
taxation.”° [Emphasis added.] The petitioner bears the burden of proving that it is
entitled to an exemption.*! Because Petitioner is attempting to establish membership in
an already exempt class, it is Petitioner’s burden of proof to establish by a
preponderance of the evidence that it is entitled to each exemption.*2 MCL 211.2(2)
provides, in pertinent part, that “[t]he taxable status of persons and real and personal
property for a tax year shall be determined as of each December 31 of the immediately
preceding year, which is considered the tax day, any provisions in the charter of any city
or village to the contrary notwithstanding.” Thus, a property’s tax status is determined as
of tax day for each year under appeal.

In this case, Petitioner argues that the subject property is exempt under MCL
211.7m. MCL 211.7m states, in pertinent part, that:

Property owned by, or being acquired . . . by an agency, authority,
instrumentality, nonprofit corporation, commission, or other separate legal
entity comprised solely of, or which is wholly owned by, or whose
members consist solely of a political subdivision, a combination of political
subdivisions, or a combination of political subdivisions and the state and is
used to carry out a public purpose itself or on behalf of a political
subdivision or a combination is exempt from taxation under this act.

In its Post-Hearing Brief, Respondent contends that the subject property is not
exempt under MCL 211.7m because it is owned by Petitioner and not by an entity
specified in MCL 211.7m. Respondent bases this argument in part on the many times
that Mr. Chapman testified that Petitioner owns the subject property. However, when the
Tribunal asked Petitioner’s attorney to clarify its position in this regard, Mr. Praasterink
stated several times that it is their position that the subject property is owned by either
NRAC or NRAA .43

Mr. Chapman is not an attorney and was not qualified as an expert in this area.
Moreover, there is a substantial body of caselaw in which ownership of hangars in
situations similar to the subject property have been hotly debated. The test utilized in
making this determination is complicated, requiring an analysis of the lease and the
resulting “bundle of sticks.” (See below.) For these reasons, the Tribunal finds Mr.
Chapman’s testimony regarding Petitioner's ownership of the subject property of no
importance and gives it no legal weight.

To determine who actually owns an airplane hangar located on land leased from
an airport, it is necessary to review the Lease. In Landes the Tribunal explained that:

40 MCL 211.1 et seq.

41 ProMed Healthcare v Kalamazoo, 249 Mich App 490, 492-493; 644 NW2d 47 (2002).
42 [d.

43 See, for example, T at 120.
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[T]he issue of ownership . . . has been addressed in a variety of tax cases.
In those cases, the courts have focused on who retained the majority of
the “bundle of sticks” generally associated with property ownership based
on the amount of control exerted over the “building or improvements” (i.e.,
hangar) under the lease (i.e., “ultimate” or “overall” control). In that regard,
the Wisconsin Supreme Court stated in Mitchell Aero, Inc v City of
Milwaukee,** a case cited and distinguished by the Michigan Court of
Appeals in Air Flite, supra®®:

Ownership is often referred to in legal philosophy as a bundle of
sticks or rights and one or more of the sticks may be separated
from the bundle and the bundle will still be considered ownership.
What combination of rights less than the whole bundle will
constitute ownership is a question which must be determined in
each case in the context of the purpose of the determination.
What combination of rights less than the whole bundle will
constitute ownership is a question which must be determined in
each case in the context of the purpose of the determination. In
this case for exemption one needs more than the title stick to
constitute ownership.

Although distinguished, the decision in Mitchell Aero correctly indicates
that the leases must be reviewed to determine what sticks are held by the
lessor and the lessee under each lease.*®

In this case, Petitioner (Lessee) and NRAC (Lessor) entered into a Lease on
April 24, 2018. The significant Lease provisions are:

1. Premises: Pursuant to the Lease, Petitioner is leasing 23,934 square feet of land
Therefore, the airport holds title to the underlying land, while Petitioner holds title
to the vertical improvements.

2. Term: The Lease is for a term of 22 years, with the option of extending the Lease
by an additional 20 years. Under MCL 211.27a(6)(g), this constitutes a transfer of
ownership favoring that the property is not tax exempt and that the vertical
improvements are owned by Petitioner.

3. Rent: Rental for the underlying land is based upon the square footage of the land
and not the square footage of the improvements, and the rental terms are not
based upon the value of the vertical improvements. The initial rent is $0.24 per
square foot of land, and is adjusted to reflect cost of living increases and is not
based upon the value of the vertical improvements.

4. Purpose: Pursuant to the Lease, the sole purpose for which the premises may be
used is for the “construction of a hangar and to utilize the hangar for storage of

44 Mitchell Aero Inc v City of Milwaukee, 42 Wis2d 656, 662; 168 NW2d 183 (1969).
45 Air Flite & Serv-A-Plane v Tittabawassee Twp, 134 Mich App 73, 77; 350 NW2d 837 (1984).
46 Id. at 11-12. (Footnotes omitted.)
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aircraft.”¥” In that regard, the Lease states that “[n]o portion of the leasehold
premises shall be used for commercial activity without the prior written consent of
the Lessor.”® However, unlike similar leases, the Lease does not define
“‘commercial activity.” The Lease further states that “[n]o portion of the leasehold
shall be used for a purpose which, in the opinion of the Lessor, may interfere with
the proper use of the Airport by others or which violates written rules, regulations
and policies of the Lessor or other competent authority or agency.”®

5. Leasehold Improvements: The Lease requires that improvements be made within
one year of the date of the Lease. Lessee may remove any improvements at the
end of the Lease. Lessee is required to carry applicable insurances.

6. Maintenance of Premises: Petitioner is responsible for all maintenance.

7. Inspection of Premises: The Lessor can make inspections, but only with advance
notice.

8. Compliance with Federal Aviation Act: Petitioner agrees to comply with the
Federal Aviation Act of 1958.

9. Conditions Upon Use of the Premises: While there are several conditions, most
are similar to general commercial leases.

10.Changes in Security and Safety Requirements: The Lessor has the right to
increase the rental rate for security purposes. As previously explained, the rental
rate is based upon the square footage of the land, and not the improvements.

11.Default, Termination, Cancellation, Forfeiture: In the event of a default, the airport
can take over the premises.

12.Insolvency, Bankruptcy or Receivership: If the events described occur, the airport
can take over the premises.

13. Fair Employment Practices: Petitioner agrees not to discriminate in accordance
with applicable Federal Standards.

14.Taxes: Petitioner is responsible for the payment of all taxes and assessments,
and may contest the taxes and assessments.

15. Transfer of Interest: Petitioner cannot transfer its interest in the lease to another
party without consent of the airport; however, the consent cannot be
unreasonably withheld.

16. Utility Connection: Petitioner is responsible for the cost and installation of all
utilities and connections.

17.Waste Materials: Petitioner may only store waste in approved containers.

18.Use of Airport Facilities: Petitioner will be charged for use of the public airport
facilities.

19.Rights to Purchase . . .: This provision provides various rights for both parties as
to purchase or removal of the leasehold improvements, including the Lessor’s
option to purchase the subject property at the end of the Lease.

20.Parking: This provision required Petitioner to provide on-site paved parking.

Having reviewed the Lease, the Tribunal finds that NRAC has the bulk of the

47P1 at 3.
48 P1 at 3.
49 /d. at 3-4.
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“sticks” and overall control of the hangar. This is consistent with the holdings in multiple
Tribunal cases involving Cherry Capital Airport hangar leases, all of which are
substantially similar to the Lease.%° In each of those cases, the Tribunal concluded that
the hangar was owned by NRAC. For example, in 45 North Real Estate, the Tribunal
concluded that:

In reviewing each provision above, control of the building, its operation, and
the operations allowed inside the building are clearly in the hands of the
lessor. As each right to control may be considered metaphorically a stick, it
is obvious that most of the sticks of ownership are clearly in the lessor’s pile.
Accordingly, lessor is the owner of the improvements, which are exempt
under MCL 211.7m, and the property is therefore exempt from ad valorem
property tax.5’

The Tribunal concurs with the above analysis and finds that in this case, NRAC is
the subject property’s ultimate owner and not Petitioner. Therefore, Petitioner met its
burden of proof in establishing that the subject property is exempt from taxation under
MCL 211.7m.

However, this is not the end of the inquiry. As discussed, if a property is exempt
from ad valorem taxes under MCL 211.7m the next step is to determine whether the
property is exempt from the specific tax levied under MCL 211.181. MCL 211.181
provides in pertinent part that:

(1) Except as provided in this section, if real property exempt for any
reason from ad valorem property taxation is leased, loaned, or
otherwise made available to and used by a private individual,
association, or corporation in connection with a business conducted for
profit, the lessee or user of the real property is subject to taxation in the
same amount and to the same extent as though the lessee or user
owned the real property. (emphasis added.)

As with MCL 211.7m, Petitioner must also prove by a preponderance of the
evidence that it is also exempt from the specific Lessee-User tax levied under MCL
211.181. In other words, Petitioner has the burden of proof in establishing that the
subject property is not “made available to and used by a private individual, association,
or corporation in connection with a business conducted for profit . . . .”

Petitioner’s argument in this regard is two-fold. First, in its Petition, Petitioner
argues that MCL 211.181 does not apply because “Petitioner derives no profit from its

50 For example, see Landes v City of Traverse City, (Docket No. 21-003189), issued July 26, 2022, 45
North Real Estate LLC v City of Traverse City, (Docket No. 19-002717), issued January 26, 2021, and
MJM Flying LLC v City of Traverse City, (Docket No. 21-001024), issued June 6, 2023.

51 45 North Real Estate at *23.
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use of the hanger, i.e., its use is noncommercial.”®?> However, the statute actually
refers to property made available and used “in connection with a business conducted for
profit.” To that end, Petitioner also argues that it does not make a profit.

In the process of organizing or incorporating, an entity must indicate whether it is
a “non-profit” or “for-profit” organization. If an entity organizes as “for-profit,” it cannot
then claim that it is not conducted for profit merely because it does not make a profit. If
this were the case, then any business that operates at a loss, or those like Petitioner
that intentionally do nothing to earn a profit, could claim that it is a non-profit business.

In this case, the subject property is leased to a for-profit business (Bodeco) who,
because the hangar is owned by NRAC, appears to have no assets. The subject
property is then used by a different for-profit business (Vortac) to house its airplane. Mr.
Chapman testified that he is the sole owner of both businesses, that neither business is
operated for profit or has any income, and that the sole purpose of both businesses is to
shield Mr. Chapman from any personal liability. Mr. Chapman further testified that
neither business paid any expenses during the last two years, and that the principal
office of each business is Mr. Chapman’s home. While Petitioner submitted its Articles
of Organization and Annual Statement, none of these documents indicate Petitioner’s
purpose. Additionally, Petitioner submitted no documentation for Vortac, the entity Mr.
Chapman claims owns the airplane housed at the subject property.>?

Given this, the Tribunal questions whether Petitioner and Vortac are, in the truest
sense of the word, a “business” as, according to Mr. Chapman, their only purpose is to
shield Mr. Chapman from liability. Because Petitioner and Vortac have no income, Mr.
Chapman pays all their expenses. Therefore, it must be presumed that Mr. Chapman
also pays for the policies that insure the airplane, the hangar, and himself from liability.
It must also be assumed that Mr. Chapman paid for Vortac’s airplane. This means that:
(1) these two for-profit businesses are operating at a loss; and (2) the expenses paid by
Mr. Chapman are, in fact, income to Petitioner and Vortac. While, as Respondent
stated, it makes perfect business sense to organize these businesses for liability
purposes, the result is that these are nothing but shell companies. The true profit-
making entity in this situation is Mr. Chapman.

To summarize: (1) NRAC owns the hangar; (2) the hangar is then leased to
Petitioner; (3) Petitioner then makes the hangar available for use by Vortac; and (4) Mr.
Chapman, a private individual, is the only person to use both the hangar and the
airplane. On cross-examination, Mr. Chapman provided no evidence, such as flight
manifests, to establish the use of the airplane. However, Mr. Chapman testified that he
flies his children, his spouse, and “one or two” of his friends, who are also clients.5
While there was no testimony tying these clients to any the many businesses Mr.

52 Petition, q 13. (emphasis in original.) Even if this were the test, according to Mr. Chapman’s testimony
the hangar was used at times for a commercial purpose as he admittedly flew clients in the airplane.

53 The Tribunal notes that Respondent submitted R66, Vortac’s 2021 Annual Statement. However, this
document provides no substantive information.

5T at 63.
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Chapman owns or is associated with, these clients could not have been associated with
either Petitioner or Vortac as the sole purpose of these businesses is to shield Mr.
Chapman from liability, an endeavor that does not require clients.

Petitioner’s second argument is “that there is one burden of proof by a taxpayer.
That burden of proof is found at MCL 211.7m.”®® Petitioner contends that it does not
have a burden of proof under MCL 211.181 because the statute does not require it to
prove that it didn’t make a profit. Petitioner argues that it cannot prove a negative.

The Tribunal disagrees. To begin, there is no mention of burden of proof in MCL
211.7m. The burden of proof is established through caselaw.%® Therefore, as with all
exemption statutes, because Petitioner is requesting an exemption from the specific tax
levied under MCL 211.181, it has the burden of proof in establishing entitlement to the
exemption. MCL 211.181(1) clearly establishes which property is subject to the tax,
including property made available to or used by a private individual or a business
conducted for profit.

As discussed, both parties cite to the Tribunal’s decision in Landes v City of
Traverse City, however, there were two Landes decisions. Petitioner cites to MTT
Docket No. 16-000055 (Landes 1),°” while Respondent cites to Docket No. 21-003189
(Landes 11).58 In Landes |, Petitioner was granted a 100% exemption under MCL
211.7m. In Landes Il, Petitioner was denied an exemption for the same property under
MCL 211.181. In Landes Il, the Tribunal explained that it had erred in the Landes |
decision. Specifically, the Tribunal stated that:

Although disputed, it was found in the prior case, albeit incorrectly, that
MCL 211.181 had no applicability, as the property did not appear to be
used for a commercial purpose (i.e., “in connection with a business
conducted for profit”). Rather, the property was, as indicated by that
evidence, used by Petitioner to store a private airplane for commuting
purposes only and that such use was “merely incidental to the main
purpose” or, more specifically, “in keeping with the general purpose of the
airport and tends to increase the value to the public of the facilities
thereof.” The facts have, however, changed or, more appropriately,
additional evidence has been provided to indicate that the airplane,
although principally used for personal reasons, was owned by Petitioner’'s
S-corporation and admittedly used in connection with Petitioner’s surgical
practice, which is clearly a business conducted for profit.>°

The Tribunal went on to state that “the use of the airplane in connection with a
business conducted for profit justifies the denial of the requested exemption even if

55T at 126.

56 For example, see ProMed Healthcare, supra.

57 Landes v City of Traverse City, (Docket No. 16-000055), issued October 25, 2016.
58 | andes v City of Traverse City, (Docket No. 21-003189), issued July 26, 2022.

59 Id. at 9-10. (emphasis added.) (citations omitted.)
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such usage is marginal”®® and that Petitioner has the burden of proof to establish that
the property is not used in connection with a business conducted for profit. The Tribunal
explained that “[w]hile Petitioner states in his exceptions that the plane was not used for
profit during the tax years at issue, he submitted no documentary evidence in support of
his contentions. Petitioner could have submitted evidence such as flight manifests, tax
returns, or other income and expense information to support his claim.”®’

In this case, Petitioner submitted no documentary evidence during its case-in-
chief related to its business or whether it was conducted for profit. During rebuttal,
Petitioner’s attorney attempted to offer documents containing the subject property’s
water and electric usage. These exhibits were not admitted as they did not rebut
Respondent’s testimony. Additionally, these exhibits were offered to assist Petitioner in
meeting its burden of proof and as such, should have been offered during Petitioner’'s
case-in-chief. In response to the denial, Petitioner’s attorney stated that:

The problem we have, your Honor, is that as | read for the first time
yesterday there was a recent decision by the Tax Tribunal that added - -
and, again, we disagree vehemently with any additions to the statute, but
somehow it appears added some kind of affirmative responsibility on
taxpayers to provide documentation of, in other words, proving a negative.
Saying | don’t make a profit which of course you can’t prove that you don'’t
make something . . . When | submitted this, our exhibits, | was not aware
of this recent opinion. Up until that time, there was no requirement [to
prove that Petitioner did not make a profit.] Petitioner argues that the
Landes Il decision “appears to have added some kind of affirmative
responsibility on taxpayers to provide documentation of, in other words,
proving a negative. Saying | don’t make a profit which of course you can’t
prove that you don’t make something . . . .62

There was obviously no way I’'m going to know the Tribunal’s or somebody
else’s recent opinion. So there’s no way | can know whether or not they’ve
issued a recent opinion that affects my case.®?

The Tribunal notes that the decision referenced in this statement was Landes Il.
The Tribunal further notes that the Proposed Opinion and Judgment in that case was
issued on May 10, 2022, while the Final Opinion and Judgment was issued on July 26,
2022, well before the September 14, 2022 exhibit exchange date in this case.

Moreover, the Tribunal disagrees with Petitioner’s contention that this
requirement of proof is something that the Tribunal added to MCL 211.181’s
requirements. Petitioner was well aware of MCL 211.181.%4 Further, the Tribunal’s

60 /d,

61 Id., Final Opinion and Judgment at 2.
62T at 124-125.

63T at 125.

64 See Petition at  13.
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decision in Landes 1, submitted into evidence by Petitioner, discusses MCL 211.181
and explained that “Petitioner is required to establish the property’s entitlement to that
exemption by a preponderance of the evidence.”®® Therefore, Petitioner was on notice
that MCL 211.181 would be an issue and that it had the burden of proof. This is not
something new or a requirement the Tribunal added to the statute.

In conclusion, the Tribunal finds that, for the reasons discussed, the subject property is
exempt from ad valorem taxes under MCL 211.7m. However, Petitioner did not meet its
burden of proof in establishing that the subject property is exempt from the specific tax
levied under MCL 211.181. In that regard, Mr. Chapman’s testimony regarding the use
of the hangar and the airplane was limited, vague, and self-serving. Additionally,
Petitioner submitted no documentary evidence regarding this use. Importantly, the
evidence proved that both Petitioner and Vortac were for-profit businesses. The fact that
Mr. Chapman chose to utilize these businesses solely as a means to protect himself
from liability and not to make a profit is of no concern. The subject property and the
airplane housed therein, while owned by Petitioner, were made solely available to, and
used by Mr. Chapman as a private individual, who used the subject property and the
airplane for personal reasons. This, in and of itself, is enough to determine that the
subject property is not exempt under MCL 211.181. Additionally, when you strip away
the shell businesses and consider what the subject property is actually used for, it must
be determined that it is used, at least in part, by Mr. Chapman to make a profit in one or
more of the other businesses he either owns or is associated with.

Therefore, the Tribunal finds, based upon the Findings of Fact and the Conclusions of
Law set forth herein, that the subject property is exempt from ad valorem taxes under
MCL 211.7m for the 2021 and 2022 tax years. However, the subject property is not
exempt under MCL 211.181 and is subject to the specific tax set forth therein. The
subject property’s TV for the tax years at issue are as stated in the Introduction section
above.

JUDGMENT

IT IS ORDERED that the property’s TV for the tax years at issue are AFFIRMED as set
forth in the Introduction section of this Final Opinion and Judgment.

IT IS FURTHER ORDERED that the officer charged with maintaining the assessment
rolls for the tax years at issue shall correct or cause the assessment rolls to be
corrected to reflect the property’s true cash and taxable values as finally shown in this
Final Opinion and Judgment within 20 days of the entry of the Final Opinion and
Judgment, subject to the processes of equalization. See MCL 205.755. To the extent
that the final level of assessment for a given year has not yet been determined and
published, the assessment rolls shall be corrected once the final level is published or
becomes known.

65 [ andes | at 3.
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IT IS FURTHER ORDERED that the officer charged with collecting or refunding the
affected taxes shall collect taxes and any applicable interest or issue a refund within 28
days of entry of this Final Opinion and Judgment. If a refund is warranted, it shall
include a proportionate share of any property tax administration fees paid and penalty
and interest paid on delinquent taxes. The refund shall also separately indicate the
amount of the taxes, fees, penalties, and interest being refunded. A sum determined by
the Tribunal to have been unlawfully paid shall bear interest from the date of payment to
the date of judgment, and the judgment shall bear interest to the date of its payment. A
sum determined by the Tribunal to have been underpaid shall not bear interest for any
time period prior to 28 days after the issuance of this Final Opinion and Judgment.
Pursuant to MCL 205.737, interest shall accrue (i) after December 31, 2018, through
June 30, 2019, at the rate of 5.9%, (ii) after June 30, 2019, through December 31, 2019,
at the rate of 6.39%, (iii) after December 31, 2019, through June 30, 2020, at the rate of
6.40%, (iv) after June 30, 2020, through December 31, 2020, at the rate of 5.63%, (v)
after December 31, 2020, through June 30, 2022, at the rate of 4.25%, (vi) after June
30, 2022, through December 31, 2022, at the rate of 4.27%, (vii) after December 31,
2022, through June 30, 2023, at the rate of 5.65%, (viii) after June 30, 2023, through
December 31, 2023, at the rate of 8.25%, and (ix) after December 31, 2023, through
June 30, 2024, at the rate of 9.30%.

This Final Opinion and Judgment resolves all pending claims in this matter and closes
this case.
APPEAL RIGHTS

If you disagree with the final decision in this case, you may file a motion for
reconsideration with the Tribunal or a claim of appeal with the Michigan Court of
Appeals.

A motion for reconsideration must be filed with the Tribunal with the required filing fee
within 21 days from the date of entry of the final decision. Because the final decision
closes the case, the motion cannot be filed through the Tribunal’s web-based e-filing
system; it must be filed by mail or personal service. The fee for the filing of such
motions is $50.00 in the Entire Tribunal and $25.00 in the Small Claims Division, unless
the Small Claims decision relates to the valuation of property and the property had a
principal residence exemption of at least 50% at the time the petition was filed or the
decision relates to the grant or denial of a poverty or disabled veterans exemption and,
if so, there is no filing fee. You are required to serve a copy of the motion on the
opposing party by mail or personal service or by email if the opposing party agrees to
electronic service, and proof demonstrating that service must be submitted with the
motion. Responses to motions for reconsideration are prohibited and there are no oral
arguments unless otherwise ordered by the Tribunal.

Alternatively, you may file a claim of appeal with the Michigan Court of Appeals. If the
claim is filed within 21 days of the entry of the final decision, it is an “appeal of right.” If
the claim is filed more than 21 days after the entry of the final decision, it is an “appeal
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by leave.” A copy of the claim of appeal must be filed with the Tribunal to certify the
record on appeal. There is no certification fee.

By

Entered: March 5, 2024
plh

PROOF OF SERVICE

| certify that a copy of the foregoing was sent on the entry date indicated above to the
parties or their attorneys or authorized representatives, if any, utilizing either the mailing
or email addresses on file, as provide by those parties, attorneys, or authorized
representatives.

By: Tribunal Clerk




